Gopher Theater, Minneapolis (c. 1938)

The Gopher, on Hennepin Avenue in downtown Minneapolis, was originally a Finkelstein
and Ruben theater but in this era was owned by independent exhibitor Benjamin Berger.
The Gopher was among a few large metropolitan independents that contended,
often unsuccessfully, for major first-run feature films.
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In the decade from 1938 to 1948 independent movie theater owners
nationwide clashed with the major motion picture studios over “unfair” trade
practices that profited them and their subsidiary theaters to, the independents
charged, their manifest detriment. As the struggle shifted to the states, Minnesota
took center stage in this battle between “little guy” theater owners and powerful
studio corporations. Importantly, the courtroom arguments and judicial decisions in
the disputes show clearly that the titanic legal and political issues over property
rights that had gone on in Congress, state legislatures, and the courts since the
founding of the republic, and remain unsettled, were mirrored in Minnesota’s courts.

The Independents vs. Hollywood

Commercial exhibition of motion pictures began simply with films first
purchased outright and then rented from exchanges.' But before long the business
became far more complicated. Better and longer films demanded larger theaters and
amenities. Weak competitors failed. Expenses mounted. Other hurdles arose. Early
on, for example, Paramount Studios began renting its films exclusively through a
wholly-owned distributor. By the late 1920’s production and distribution were
dominated by a “big eight” — Paramount, Warner Bros., Twentieth Century Fox,
RKO, Metro-Goldwyn-Mayer, United Artists, Columbia, and Universal. Five of these
major producer-distributors built and bought theaters in the nation’s largest cities. >
Additionally, by mutual agreement, they focused their theater acquisitions regionally
to reduce competition between themselves. In Minnesota, the result of this
regionalism was that all studio-theaters were owned by Paramount through its
wholly-owned subsidiary, The Minnesota Amusement Company.

Despite theater acquisitions by major producer-distributors, the majority of
movie houses continued to be owned by independent chains or by individuals
operating one or two houses. In Minnesota, the best known of the early independent

' Lucille M. Kane and John A. Dougherty, “Movie Debut: Films in the Twin Cities, 1894-
1908,” Minnesota History 54.8 (Winter, 1995), 342-358. See also David Q. Bowers,
Nickelodeon Theaters and Their Music (Vestal, N.Y.: Vestal Press, Ltd., 1986), passim.

2 Thomas Edison’s Motion Picture Patents Company, which claimed exclusive rights to
equipment and processes, demanded royalties from movie exhibitors; but with technology
changing rapidly patents were difficult to enforce and the MPPC disintegrated. Tino Balio,
“Struggles for Control: 1908-1930” and Jeanne Thomas Allen, “The Decay of the Motion
Picture Patents Company,” in Tino Balio, ed., The American Film Industry (Madison:
University of Wisconsin Press, 1976), 103-109; 119-134.

2



chains was Finkelstein and Ruben, which owned as many as 140 Upper Midwest
theaters in the 1920’s, including the region’s largest ever movie house, The Minn-
esota, a 4,000 seat Minneapolis behemoth. In the early sound era the Minnesota and
other Finkelstein and Ruben theaters were purchased by Paramount’s subsidiary,
The Minnesota Amusement Company. By the late 1930’s, of 450 movie theaters in
the state, Minnesota Amusement owned 56 or 12%, including theaters in Rochester,
Mankato, St. Cloud, Winona, Moorhead, Virginia, Hibbing, Austin, Fairmont, and
St. Cloud. Those houses, however, accounted for 92% of the “first-run” theaters in
Minneapolis, St. Paul, and Duluth and captured nearly 80% of the state’s total film

audience.’

Park Theater, St. Louis Park (c. 1940)

The Park was designed by Minnesota theater architect Perry Croiser in Streamline
Moderne style. It opened in 1939 with 1200 seats and was among the first-ring
suburban theaters that were part of a theater building “boomlet” between 1936 and 1940.

% Fred H. Strom Affidavit, Vitagraph, Inc. vs. James F. Lynch, (August 4, 1941), Attorney
General Papers, Minnesota Historical Society, Saint Paul, 101F52F, Box 72 (hereafter
“MHS,)).
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Of Minnesota’s non-Paramount theaters, most were family owned but about
50 were owned by regional independent chains. Notable among them were
Benjamin Berger’s dozen theaters. * A second prominent independent chain was
Eddie Ruben’s Welworth Theaters which grew to approximately 40 houses in
Minnesota, Wisconsin, and South Dakota.” Although the Great Depression killed
many independent theaters,’ the Berger and Ruben chains grew and there was a
“boomlet” in theater remodeling and new construction between 1936 and 1940.
Credit had contracted at a time when many older theaters needed updating for sound
and color and to meet modern design and comfort sensibilities. Because of their
experience, economies of scale and collateral, chains secured credit far more easily

than individual theater owners.

All independent operators faced what they saw as unfair practices. Primary
among them was compulsory block booking which required that theaters lease films
in pre-determined units of from 15 to a producer’s entire annual output of as many as
50 pictures. The practice forced independent exhibitors, if they wanted better
pictures, to lease poor films that they weren’t obliged to show but had to purchase
unless their contract included partial cancellation privileges.” There were other
objectionable practices as well. “Full line forcing” compelled theaters to lease
newsreels and short subjects along with features. “Clearance” withheld films from
independent theaters until time passed (typically 8-10 weeks) after a film ended its
“first run” at a company-affiliated or large independent metropolitan theater.
Finally, the producers sometimes included much-anticipated films as part of a block
but later “busted” the block to tour that “blockbuster” film as a “road show” at high

4 Robert K. Krishef, Thank You, America: The Biography of Benjamin N. Berger,
(Minneapolis, MN: Dillon Press, 1982), 70-74, 102. Also see Benjamin N. Berger Papers,
MHS. Berger at one time owned as many as 19 theaters as well as the Minneapolis Lakers
and Minneapolis’ Sheik’s Café.

> Edmund Ruben was the son of Isadore Ruben of the Finkelstein and Ruben Chain.

6 Kathryn H. Fuller-Seeley, “Dish Night at the Movies: Exhibitor Promotions and Female
Audiences during the Great Depression,” in Jon Lewis and Eric Smoodin (eds.), Looking
Past the Screen: Case Studies in American Film History and Method, (Durham, N.C., Duke
University Press, 2007), 246-251.

7 In some respects exhibitors liked block booking because films were generally lower priced
than when sold individually. What exhibitors most wanted was the right to unlimited
cancellations for credit. Independent film producers, who released about 25% of all pictures
by the late 1930’s, also objected to block booking because in practice it meant scant theater
time for their films. See Hollywood Renegades Archive: The SIMPP Research Database, at
http:/ /www.-cobbles.com/simpp_archive.htm.
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admission prices until, as anti-trust attorney Thurman Arnold wrote, “. . . the cream
was all skimmed off.”

Although independent theater owners hoped for action,” FDR’s New Deal
demurred. Indeed, under the National Industrial Recovery Act, “unfair” practices
were tacitly encouraged in an effort to forestall deflation by keeping price com-
petition at bay. By the mid-1930’s, as a result, the independents were convinced that
they needed to act collectively.

Preview of Coming Attractions - North Dakota in the Limelight

The independent’s nationwide trade organization, which began in 1929, was
the Allied States Association of Motion Picture Exhibitors. Its leader, who Time
magazine called the “kingpin,” was William “Al” Steffes, owner of the Minneapolis
and St. Paul World Theaters. Steffes, heavyset with graying jet black hair, was 46
years old and had owned theaters for 22 years. According to Steffes, Allied States had
failed to negotiate with the producer-distributors and was pushing instead for state
legislation."" As a result of Allied States efforts, North Dakota passed a law divorcing
theater ownership from production and distribution.

Paramount promptly challenged the law’s constitutionality in federal court.”
The case was tried by a specially constituted three judge panel. The judges were

8 Thurman Arnold, The Bottlenecks of Business (New York: Reynal & Hitchcock, 1940),
168. Arnold’s prime example of road shows was Columbia Pictures exploitation of Lost
Horizon (1937). In Minnesota Benjamin Berger successfully sued Columbia when it
withdrew that picture from a block Berger had purchased. Robert K. Krishef, Thank You,
America: The Biography of Benjamin N. Berger, supra note 4, at 105.

® Mae D. Huettig, “Economic Control of the Motion Picture Industry,” in Gregory A. Waller
(ed.), Moviegoing in America: A Sourcebook in the History of Film Exhibition (Malden,
Mass.: Blackwell Publishers, 2002), 214-218.

% Thomas Schatz, Boom and Bust: American Cinema in the 1940’s, History of American
Cinema, (first paperback edition, Berkeley: University of California Press, 1999), 15.

" «Business: Al & Allied,” Time (June 7, 1937).

12 It was titled An Act to prohibit the operation of motion picture theaters which are owned,
controlled, managed, or operated, in whole or in part, by producers or distributors of motion
picture films, or in which such producers or distributors have an interest. Chapter 165, Laws
of North Dakota of 1937.

3 Paramount Pictures v. Langer, 23 F. Supp. 890 (N. D. 1938). William Langer was then
North Dakota governor. Later, as U.S. Senator, Langer continued to champion the cause of
independent exhibitors. See Agnes Geelan, The Dakota Maverick: The Political Life of
William Langer, also known as "Wild Bill" Langer (Fargo: Kaye's Printing Company, 1975).



Circuit Judge John B. Sanborn, a St. Paul College of Law graduate and appointee of
Herbert Hoover, Circuit Judge Seth Thomas, a graduate of the University of Iowa
law School, and District Judge George F. Sullivan, a graduate of the University of
Minnesota Law School. Thomas and Sullivan were recent FDR appointees."

In a classic defense of property rights, Paramount’s attorneys argued that
North Dakota’s law violated the 14th Amendment because it deprived Paramount of
property without due process. They also argued that the state could not show that its
law corrected any demonstrated evils. The state’s attorneys countered that North
Dakota’s independent exhibitors were entitled to preventive protection against unfair
competition from “affiliated theatres grown so large as to constitute a menace to the
general public welfare due to their superior buying and bargaining power, wealth

and organization.” *

Although the due process argument had doomed state regulation for years,
the Langer panel disposed of it easily by citing and quoting Nebbia v. New York
(1934). “The guarantee of due process,” the U.S. Supreme Court had said on the
cusp of liberalism, “demands only that the law shall not be unreasonable, arbitrary,
or capricious, and that the means selected shall have a real and substantial relation to
the object sought to be attained.”’® The panel added that North Dakota’s law bore a
reasonable relationship “to the . . . maintenance in North Dakota of a free and open
market for motion picture films.” Then, in a cogent statement of “judicial restraint”
as expounded by the Supreme Court when reviewing economic and social welfare
legislation, the panel noted that when a legislature acts within the scope of its power
“the Court is not required to determine what would be the “best, fairest, or wisest
solution. . . [thus] the wisdom of the policy . . . is not for the Court to pass on.”
Paramount v. Langer was appealed to the U. S. Supreme Court, but dismissed as
moot in 1939, when the Roosevelt Administration changed course to pursue anti-
monopoly cases vigorously."

% Federal Judicial Center, “History of the Federal Judiciary: Biographical Directory of
Federal Judges,” http://www.uscourts.gov/JudgesandJudgeships.aspx

15 Paramount Pictures v. Langer, supra note 13.

16 Nebbia v. New York, 291 U.S. 502 (1934).

17 Paramount Pictures v. Langer, supra note 13.

18 Paramount Pictures v. Langer, 23 F.Supp. 890 (N. D. 1938), dismissed as moot, 306 U.S.
619 (1939).
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Consent Decree of 1940

In 1938, under avid, anti-monopolist Thurman Arnold, the Justice Depart-
ment’s Anti-Trust Division attacked both theater ownership and unfair trade
practices. ” The trial began in June, 1940. By then, however, with war production
gearing up, the New Deal backed off.”” Consequently, the trial was adjourned and
protracted negotiations led to a “consent decree,” between the five theater-owning
producer-distributors and the federal government. > Under the agreement, which
was to run for a three-year trial period, the companies were permitted to own and
operate their theaters without fear of prosecution. In exchange, block booking was
permitted only in blocks of no more than five films and blind selling and forced
newsreel, serial, re-issue, and western sales ended. “Clearance” and other disputes
were to be submitted to arbitration. *

To most independent exhibitors, however, “blocks of five,” without a
guaranteed option to cancel some films, was no victory. Indeed, many claimed
“blocks of five” forced them to buy four bad films for every good one. Two Motion

¥ Thurman Arnold expressed his pro-exhibitor views in The Bortlenecks of Business, supra
note 8, at 168-170.
? On the government’s wartime cooperation with big business, see John Morton Blum, V
Was for Victory: Politics and American Culture during World War II, (New York: Harcourt
Brace & Company, 1976), 131-146. Although the government changed course, Thurman
Arnold remained an anti-monopolist. As a result he was “kicked upstairs” in 1943 to be a
federal appeals judge where he was bored. He resigned after two years and resumed private
law practice in Washington, D. C. See his entertaining autobiography, Fair Fights and Foul:
A Dissenting Lawyer’s Life (New York, Harcourt, Brace & Co., 1965).
! The five producer-distributors were Paramount, MGM, Warner Bros., Twentieth Century
Fox, and RKO Pictures. However, the decree also provided that If, within two years the
Justice Department was unable to gain the agreement of United Artists, Universal, and
Columbia Pictures to the stipulations on block booking, then those terms were no longer
binding upon the original five parties. See The Consent Decree: Entered in the District
Court of the United States for the Southern District of New York, November 20, 1940. In the
Matter of The United States of America vs. Paramount Pictures, Inc. et. al. (New York:
Arbitration Association Edition for the Motion Picture Arbitration System), n.d. [1940].
?2 Although independent exhibitors complained about arbitration, the producer-distributors
welcomed it as a self-regulatory device to keep government and the exhibitors at bay. The
actual number of cases arbitrated was small. See ‘“Antitrust Scenario,” Business Week
(September 6, 1941), 32, 37.
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Picture Daily headlines, “Independents Will Demand Cancellation,” and “92.4% of
Exhibitors Are Opposed to Blocks-of-Five,” said it all. »

The Minnesota Battleground

Although independent theater owners nationwide scowled at the Consent
Decree, discontent was especially strong in the Upper Midwest where the Langer
decision bolstered existing faith that sympathetic state legislatures could provide
greater assistance than Congress or the courts.” In Minnesota, the regional
independent exhibitor association, the Allied Theater Owners of the Upper Midwest,
was the most active of a score of organizations affiliated with the Allied States
association.

The Minnesota independents had eatrlier tried to obtain a theater divorcement
law similar to North Dakota’s. But where Farmer-Labor governor Elmer Benson
favored the measure, the new Republican governor, Harold Stassen, was non-
committal.”® As a result, the theater owners, in the wake of the consent decree,
directed their attack at “blocks of five” and their “right” to cancel undesirable films.
To gain support from churches, parent-teacher associations, and women’s clubs, the
independent exhibitors linked desirability to decency and held themselves out as
moral sentries.”® In reality, because Hollywood effectively self-censored content
through its production code beginning in 1934, for most exhibitors desirability
simply equated to good box office. Westerns and “fast action” films drew well in
small towns but flopped in the cities while the reverse was true of “historical” and
“sophisticated” pictures. Illustrative was the clash between Ben Ashe, owner of
Fergus Falls’ Lyric Theater and H.B. Johnson, Universal Pictures Minneapolis
branch manager, over Tower of London. To Ashe, the film was “the most horribly
brutal and revolting picture I have ever seen.” Johnson replied that Tower of
London was “an entertaining, truly historical document” and forced Ashe to lease it,

2 “Independents Will Demand Cancellation,” Motion Picture Daily (August 29, 1940), 1;
“92.4% of Exhibitors Are Opposed to Blocks of Five,” Motion Picture Daily (October 1,
1940), 1.

# «Pact Opponents Represent 98% of Nation’s Theaters,” Motion Picture Daily (November
16, 1940), 1.

» «Minn.’s New Gov. Stassen Fails to Commit Himself on Divorcement,” Variety (January
11, 1939), 6.

% See P.S. Harrison, “Give the Movie Exhibitor a Chance,” in Gregory A. Waller, ed.,
Moviegoing in America: A Sourcebook in the History of Film Exhibition, supra note 9, at
211-212.
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although Johnson never showed it, as a condition for booking Destry Rides Again, a
“big” western Ashe wanted. *

e

Ritz Theater, Minneapolis (c. 1953)

The Ritz, built in the 1920’s in Northeast Minneapolis, was typical of the independent
neighborhood or “nabe” theaters that struggled financially and were heavily
impacted by block booking and “clearance” practices.

When the 52nd Minnesota legislature convened in 1941, independent exhibitors
enlisted supportive lawmakers who introduced a bill, written by the Allied Theater
Owners of the Upper Midwest, that, astonishingly, required distributors to sell their
entire season’s output, about 50 features per major studio, in one block but allowed
theater owners to reject up to twenty percent of the pictures. Violators, moreover,
were subject to criminal penalties.” Although the proposed law contradicted theater

27 Fred H. Strom Affidavit, Vitagraph, Inc. vs. James F. Lynch et.al (August 4, 1941) Attorney
General Case Files, MHS, 101F52F Box 72. Tower of London was Universal’s telling of the
Richard III story of the princes in the tower.

% 1941 Laws, Chapter 460, at 836-839 (effective April 26, 1941). It is posted in Appendix A

below, at 25-27.
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owners’ objections to block booking, proponents claimed that cancellation privileges
trumped block booking evils.

To producer-distributors, on the other hand, the Minnesota legislation was a
dangerous foreshadowing of 48 separate and conflicting state laws and a death blow
to industry self-regulation.” Although Minneapolis attorney David Shearer,
representing Paramount Pictures, lobbied against the measure, legislators, lest they
be accused of favoring dirty movies and big business over small, piled on as co-
sponsors. As a result, the bill whizzed through both chambers (104 to 3 in the House
and 70 to 1in the Senate) and Governor Stassen signed it on April 24.° A blow, it
seemed, was struck for small business and morality.

Although the Consent Decree allowed producer-distributors to opt out of the
agreement where it clashed with state law, the Big Five, preferring the Consent
Decree, provoked a film shortage by claiming they could not serve conflicting legal
masters—the Federal government and the State of Minnesota. They chose, not
surprisingly, to honor the Consent Decree and refused to book new features with
Minnesota independents. In an era when theaters offered 130 or more films per year,
their decision left local independents with no new films from the five largest
distributors. As a result, exhibitors scrambled to fill their 1941-42 schedules with
pictures from Columbia and Universal, independent and “poverty row” producers,
and foreign and previously-shown movies not subject to the new Minnesota law. *'

Minnesota’s Block Booking Law Goes to Court

While exhibitors fretted, the national trade press began paying attention to
Minnesota goings on and particularly when the producer-distributors headed to
Ramsey County District Court in search of a temporary injunction to keep

? “Movie Dynamite?” Business Week (April 5, 1941), 30.

0 Journal of the House of Representatives, (February 20, 1941), 378; (March 7, 1941), 633;
(March 13, 1941), 714; Journal of the Senate (April 22, 1941) n.p.

' Also Joint Memorandum of Defendants James F. Lynch, Ed J. Goff and Thomas J.
Gibbons in Opposition to Separate Motions of Plaintiffs for Temporary Injunction.
Paramount Pictures v. James F. Lynch et. al. , State of Minnesota, Ramsey County District
Court, Second Judicial District, Case No 241096, Attorney General Case Files, MHS, 101F52F
Box 72, 27.

For the story of how this crisis affected one theater manager, John Wright, at Red Wing’s
Auditorium Theater, see Thomas L. Olson, Sheldon’s Gift: Music, Movies, and Melodrama
In the Desirable City (St. Cloud, MN: North Star Press of St. Cloud, 2009); 143-160.
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Minnesota’s law from being enforced.” The case was heard by Judge Hugo Otto
Hanft in August, 1941. Hanft was then aged 69 and had been on the bench 31 years.”
Paramount was represented by local attorneys David Shearer and Joseph Finley.

Defendants were James Francis Lynch, Ramsey County Attorney,” Ed J. Goff,
Hennepin County Attorney, and Ramsey County Sheriff Thomas J. Gibbons, the
principals who would, in the absence of an injunction, be called upon to enforce state

law in the two counties with the largest number of theaters. The briefs on both sides

totaled 203 pages and cited 190 state and federal cases. Twenty cases were cited by

Judge Hugo Hanft (c. 1928)

both sides. A joint memorandum by the defendants
ran to 49 pages and another on constitutionality,
contributed by Attorney General Joseph A. A.
Burnquist’s office, added another dozen. Oral argu-
ments consumed three lengthy sessions. Before
Judge Hanft delivered his decision, companion cases
were filed by other producer-distributors. **

In briefs and at trial Paramount argued the
Minnesota law’s unconstitutionality based upon due
process and equal protection, federal control of
interstate commerce, and the “liberty” to contract
eely—all longstanding arguments against business
regulation. In contrast, although they also

3 «Assault on Minn. ‘Anti-Five’ Law Next Week,” Greater Amusements (June 27, 1941), 4.
* His biographical sketch in the 1943 Minnesota Legislative Manual, at 211, provided:

Hugo O. Hanft, born Dec. 16, 1871, St. Peter, Minn. Master’s degtee in law,
University of Minnesota, 1897. Spanish war veteran, Philippines. Assistant
Ramsey County Attorney 1900-1906. Judge of municipal court by election
1906-1914. District court judge by election since 1915. Senior judge since 1930.

34 James Francis Lynch was a well-known and respected member of the bar. The Saint Paul
native graduated from St. Paul Law (now William Mitchell College of Law) in 1916 at age 23.
During the 1930’s he became known as a featrless county prosecutor of gangsters and
corruption. A Democrat, he was elected Ramsey County Attorney in 1938.

% Paramount Pictures Inc. vs. James F. Lynch et. al, State of Minnesota, Ramsey County
District Court, Second Judicial District, Case File 241096, October 3, 1941. Attorney General
Case Files, MHS, Box 72, 101F52F (hereafter “Judge Hugo Hanft Decision, Paramount
Pictures v. Lyncl”). His ruling is posted in full in Appendix B below, at 27-56.

% The most controversial Supreme Court decision denying state regulation was Lochner v.
New York 198 U. S. 45 (1905). During the mid-1930’s the Supreme Court began to embrace
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addressed its constitutionality, Lynch and Goff argued that the only question before
the court was whether, without a temporary injunction, cancellation of up to 20% of
pictures irreparably damaged the producer-distributors—a notion they found absurd.
Minnesota, they said, accounted for just 3% of major producer business and can-
celled films could readily, since there were only 4 to 10 prints of any one film
circulating in Minnesota, be shown elsewhere. Where, they asked, was the damage?
Minnesota law, they argued, “did not seek to take away or deprive the distributors or
producers of their property. It merely regulates and this to a very limited degree—
the performance of their contracts in this state.” ¥’

On October 3, 1941, Judge Hanft denied Paramount’s request. “This court,”
Hanft wrote, “cannot vision such exceptional circumstance and great and immediate
danger of irreparable loss to plaintiff as would justify the exercise in equity of the
extraordinary power of restraining enforcement of the act at this time.” That was all
he needed to say. Yet Hanft also, in a twenty-six page memorandum, addressed the
merits of the issues raised by Paramount.”®

Echoing and citing the Langer decision, Judge Hanft concluded that Minn-
esota’s law was reasonable and judicial restraint was called for. ” Second, Paramount
argued that the Minnesota and U.S. Constitutions prohibit laws impairing the obli-
gations of contracts. Hanft agreed. He wrote, however, that producer-distributors
had discriminated against independents for years and that previous attempts to right
that wrong had “foundered on the rock of inviolability of the right to contract.” Had
Minnesota’s law been enacted a decade earlier, in all likelihood it would have been
found unconstitutional “as a temerarious interference with the rights of property and
contract and the law of supply and demand.” Fortunately, he wrote, progressive
change had occurred and it was recognized that only government could address
many problems. Citing Minnesota Supreme Court Justice Royal A. Stone’s opinion in

judicial restraint in economic and social welfare matters. See especially Nebbia v. New
York, 291 U.S. 502 (1934), and West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).

%7 Joint Memorandum of Defendants James F. Lynch, Ed J. Goff and Thomas J. Gibbons in
Opposition to Separate Motions of Plaintiffs for Temporary Injunction in Paramount
Pictures v. Lynch, Ramsey County District Court, Second Judicial District, Case No. 241096,
n.d., Attorney General Case Files, MHS, 101F52F Box 72, 24.

% Judge Hugo Hanft Decision, Paramount Pictures v. Lynch, supra note 5. See Appendix B.
¥ Ibid. In his ruling, Judge Hanft cited both Nebbia v. New York, 291 U.S. 502 (1934), and

Paramount v. Langer (1938).
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MckElhone vs. Geror (1940), Hanft concluded that the freedom to contract is not
absolute and pointed to the need to protect the weak against the strong. *

In the wake of Judge Hanft’s ruling, positions on both sides hardened.
Warner Bros. refused sales to Minnesota independents until all legal issues were
resolved. United Artists announced that it would close its Minneapolis branch and
service its accounts from other exchanges. Others threatened to relocate to Hudson,
Wisconsin.” On the exhibitor side, independent theaters became so desperate for
films that a few closed or reduced operations. As hostilities intensified, Minnesota
theater-goers, who were largely ignorant of the brouhaha, began to notice. By
October 1941, a number of big new pictures, including Dumbo, Sergeant York, and
Citizen Kane, which should have been showing on independent screens, were not
and the public, in letters and phone calls, wondered why. But, as Variety reported,
the public learned little because both sides decided to “keep quiet and hope for an

early settlement.” ¥

In November, at last, the distributors received a release from Consent Decree
terms in Minnesota so that they could resume sales. That release could have been
gotten months earlier but for the distributors’ desire to pressure independents in a
“fight to the finish.” s Although the big distributors now sold in Minnesota, the
crisis deepened when the distributors announced new terms and prices that
independents described as “brutal” and “exorbitant.” Where the major distributors,
with some MGM exceptions, previously sold to Minnesota independents at “flat”
rates, i.e., so many dollars for a film, most now declared that some pictures would be
priced at a percentage of gross receipts and set whopping price increases for all

“ McElhone v. Geror, 207 Minn. 580 (1940). Justice Stone also wrote that “The independent
merchant, small or large, is a legitimate object of legislative solicitude. It cannot be
otherwise in view of his contribution to the building of, and his present place in, our
economic structure.”
* «All May Stop Biz in Minn.,” Variety (October 15, 1941), 7.
* «Duluth Fans Now Getting Curious About Delay of Nat’l Advertized Pix,” Variety
(October 22, 1941), 22.
¥ «“Movie Relief,” Business Week (November 29, 1941), 44; also see “Minn. Anti-Consent
Decree Mess May Force Distribs to Get Ruling from Judge Who Signed Law in N.Y.,”
Variety (October 15, 1941), 7.
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films. Paramount’s demand of two pictures at 50% of gross, four at 40%, two at 25%,
and 50-100% increases on flat rate films, was typical. *

Madelia Theater (c. 1940)

The Madelia opened in 1934 and had 397 seats. It was typical of hundreds of small
town independent movie houses. To succeed in business, many small theaters

included small rental income shops to one or both sides of the box office.

Although many small town theaters accepted the new terms, metropolitan and
suburban independents declared they would close before succumbing.” Worse, the
stiff new terms capped a year characterized by a nationwide slump in movie going,
most likely due, as Time reported, to a “paucity of good pictures.” * In early
December Northwest Allied appointed a twelve man committee to attend a “unity”
conference in Chicago where they would “lay the [Minnesota] situation before the

“«wB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variety
(December 3, 1941), 7; “Minn. Indies Feeling Kickback Of Anti-Decree Law; 20! Proffers
‘Unacceptable’ Deal Like Metro’s,” Variety (January 14, 1942), 18.

“«WB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variety
(December 3, 1941), 7.

* «Slump,” Time (June 30, 1941), 65.
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industry.” ¥ There, the independent owners’ rage was expressed forcefully by
Benjamin “Bennie” Berger who charged that distributors were punishing
independents for sponsoring the 1941 state law. “We do not propose,” Berger said,
“to permit the distributors to establish the principle and precedent [of percentage
sales]. Once established, we know how it would be expanded and how every

company would come along with similar demands.” *

Among the independents,
however, there was grumbling and some, as Variety noted, “now declare the boys
should have ‘let well enough alone’ and given the decree a trial, the same as ex-
hibitors have done in other states.” Sensing crumbling unity, the major distributors
held to the belief that the boycotting theaters were “bluffing” and wouldn’t “cut their
noses to spite their faces.” ¥ And, as if to salt the independents’ wounds, Paramount
announced that its 1941 domestic net profit exceeded $8.5 million, its highest
earnings in many years.” Thus, as 1941 ended, some sales had resumed but the

constitutional issues were not resolved. Far from it.

Meanwhile, although neither the Ramsey or Hennepin County attorney had
acted to enforce the law prior to Judge Hanft’s ruling, both were prepared to do so
upon receiving a complaint. A test case arose when, by prior arrangement, Harold
St. Martin of the White Bear Theatre Corporation accused several producer/
distributors of willfully selling in blocks of five in violation of Minnesota law.”
Ramsey County Sheriff Thomas Gibbons then arrested local exchange heads Ben
Blotcky (Paramount), C. Jay Dressell (RKO), and Joseph Podoloff (20th Century
Fox). *? At the same time the producer/distributors, fearing legislation against them
in other states, filed civil suits asking that the Minnesota law be found
unconstitutional. *

¥ “Minn. Indies Will Take Beefs to Unity Confab,” Variety (December 3, 1941), 6.
* «Mpls. Indies Await Talk with Agnew Before Asking State Action Against Majors; WB’s %
Terms Stymie Deal,” Variety (January 21, 1942), 14.
“® WB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variety
(December 3, 1941), 7.
Napars 1941 Earnings Should Exceed $8,500,000 Sans $1,000,000 From Eng.,” Variety
(November 26, 1941), 5.
' State of Minnesota v. R.K.O. Pictures (October 20, 1941). Criminal Cases Nos. 16487
(R.K.O.), 16488 (20th Century Fox), and 16489 (Paramount Pictures). MHS, SAM 47,
Criminal, Roll 36.
32 «File Test Suit on Minn. Law,” Variety (October 22, 1941), 7.
> «“Movie Law Upheld,” Business Week (October 11, 1941), 17.
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The criminal and civil cases in Ramsey County

District Court were assigned to 48 year old Judge
Albin S. Pearson, a 1939 appointee of newly elected
Republican Governor Harold Stassen and a jurist of
corporate temperament.” In an unusual procedure,
Judge Pearson consolidated the criminal and civil
cases for non-jury trial. Ramsey County Attorney
James Lynch and Assistant County Attorney William
Desmond prosecuted the criminal offense and
defended state law. The motion picture companies
were again represented by David Shearer and Joseph
W. Finley as well as corporate attorneys. The

Judge Albin Pearson (c. 1940)
- HNEESSETT a3

companies also fattened their witness list. Ned
Depinet was RKO’s national sales manager; Neil
Agnew, who grew up in Grand Rapids, Minnesota, held a similar position with
Paramount; and Col. Jason S. Joy, the son of a Methodist minister, had headed the
Association of Motion Picture Producers and Distributors of America’s self-
regulation production code office before becoming a senior 20th Century Fox
executive.”

At the trials, the producers’ witnesses illuminated the workings of the
movie business and argued the reasonableness of their practices. Ned Depinet was
homey and persuasive in making the case that RKO employed only evenhanded
practices to bring the public the best pictures possible. ** Before the consent decree
and the Minnesota law, Depinet said, the company negotiated as to how many films,
typically far fewer than all of its pictures, would be licensed and the fees to be
charged. There were no set prices. It was a matter of equal parties, distributor and

* Pearson grew up in Hudson, Wisconsin and graduated from the University of Minnesota
Law School in 1916. He was elected to the Minnesota legislature in 1923 and 1925 and as an
attorney specialized in estate law. He was appointed a probate judge in 1930 by Republican
governor Theodore Christianson. The next Republican governor, Harold Stassen, elevated
him to the Second Judicial District bench on October 4, 1939.

* Joy’s background, including his degree from Connecticut’s Wesleyan College, stood him
in good stead as a moral spokesperson for the industry. Joy, who entered the U.S. Army a
private and left a Colonel at the end of World War I, continued to use the honorific “Colonel”
title.

% «Exhibs Testifying against Majors at Minn. Anti-Decree Law Hearings,” Variety (January
14, 1942), 20.
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exhibitor, negotiating fair and legal contracts. What’s more, there were plenty of
pictures to choose from.”’

The producer-distributors also cast independents as uninformed and naive,
unaware that film production cost between $75,000 (low budget westerns) to over $2
million (Gunga Din).”® In his testimony, Jason Joy added that the rights to
successful stage plays such as Lady in the Dark cost as much as $285,000 while
popular novels such as Ernest Hemingway’s For Whom the Bell Tolls fetched not
only lofty prices but carried fat royalties as well. Because of such high overheads and
risk, there were inevitable box office disappointments. As a result, it was necessary
that theaters present a wide variety of pictures so that successful movies offset
financial flops. 5 Adding to the producers’ problems, Ned Depinet testified that
independent theaters booked the best and most expensive films, such as his
company’s Mary Queen of Scots and Abe Lincoln of Illinors, significantly less than
run-of-the-mill comedies. On one hand independents complained about a shortage
of high quality films but also took advantage of cancelation clauses to scrap
important pictures. If the Minnesota law aimed to improve movie quality, Depinet
concluded that it actually encouraged the opposite result.

Attorneys Lynch and Desmond engaged the witnesses in tough and spirited
cross-examination. The constitutional questions, a rehash relying heavily on the
briefs and memoranda laid before Judge Hanft, were argued vigorously on both
sides.” Throughout, the distributors’ witnesses came across as levelheaded and
persuasive while the independent’s witnesses seemed to have lost heart for
Minnesota’s law.

*” Ned E. Depinet Testimony, January 7, 1942, (transcript), Paramount Pictures Inc. v.
James F. Lynch, et al., State of Minnesota, Ramsey County, District Court, Second Judicial
District, Attorney General Files, MHS, Box 72.

** Ibid,

* Jason S. Joy Testimony, December 16, 1941, (transcript), Paramount Pictures Inc. v. James
F. Lynch, supra note 57.

% Ned E. Depinet Testimony, January 7, 1942 (transcript), Paramount Pictures Inc. v.
Lynch, supra note 57. In regard to cancellations, the distributors pointed out that the law
didn’t allow for individual sales of cancelled films since they were less than a season’s entire
output.

% David Shearer and Joseph W. Finley, “Reply Memorandum on Behalf of Defendants in the
Criminal Cases and the Plaintiffs in the Civil Cases,” State of Minnesota v. Twentieth
Century Fox et al., and Paramount Pictures, Inc. v. Lynch, supra note 57.
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On April 14, 1942, Judge Pearson’s ruled the Minnesota law unconstitutional
and acquitted the company executives of criminal charges. Judge Pearson demon-
strated that he held a far different judicial philosophy than Judge Hanft. Where
Judge Hanft applauded the judicial interpretations brought about by the New Deal,
Judge Pearson did not. ” Given the lengthy pleadings, memoranda, and Judge
Hanft’s ruling, which Judge Pearson neither acknowledged nor cited, it wasn’t
surprising that his decision spanned twenty-three pages and detailed eighteen legal
findings. Key among them were his conclusions that contracts were inviolable
agreements between two equal parties, that corporations were legal persons entitled
to 14th Amendment protection, and that Minnesota’s law deprived the producer-
distributors of property rights. He found also that the law was harsh, arbitrary and
without bearing on the public health, safety, or morals; that it was special or class
legislation repugnant to the Minnesota constitution, that it violated copyright laws,
and that it attempted to regulate interstate commerce in defiance of the U.S.
Constitution.” When the counties' attorneys asked for a new civil trial Judge Pearson
denied their motion and issued a writ of permanent injunction.

62 «Anti-Consent Law Kayoed in Minn.,” Variety (April 15, 1942), 18; “Appeal From Booking
Law Decision Seen,” Minneapolis Star Journal (April 15, 1942), 28.

6 Judge Albin Pearson, “Findings of Fact and Conclusions of Law,” Vitagraph, Inc. v. James
F. Lynch, File 241098, State of Minnesota, County of Ramsey, District Court, Second Judicial
District, (April 14, 1942); Minnesota Constitution Article IV, Sec. 33. The Minnesota
constitution read “The legislature shall pass no law . . . granting to any corporation,
association or individual any special or exclusive privilege, immunity, or franchise whatever.
Provided, however, that shall not be construed to prevent the passage of general laws on any
of the subjects enumerated.” Expanded but nearly identical language is today found in the
Minnesota Constitution Article XII, Sec. 1.

Pearson’s ruling is posted in full in Appendix C below, at 57-84.
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Paramount, St. Paul (c. 1965)

The Spanish Baroque Paramount on 7th Street was originally Finkelstein and
Ruben’s Capitol Theater. In opened in 1920 with 3000 seats and was
typical of the expansive, ornate movie houses purchased or built by
Paramount and its predecessor, Publix, between 1927 and 1932.

Aftermath: United States v. Paramount

Judge Pearson’s decision did not mean, however, that it was “blocks of five”
after all.** The 1940 consent decree provided that if the Justice Department could
not come to terms with Columbia, United Artists, and Universal by June 1, 1942 that

 The court’s Judgment, posted in Appendix C below, at 83-84, was not appealed; the state,
counties, and independent exhibitors had had enough.
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“blocks of five” would expire for all.” When negotiations failed, “blocks of five”
ended and the distributors were freed to sell as they chose.

When the Consent Decree expired entirely in November 1943 the govern-
ment’s wartime aversion to trust busting was unchanged.” But when the producer-
distributors and the Justice Department, prodded by independent exhibitors and the
Society of Independent Motion Picture Producers (SIMPP), failed to reach
agreement, President Truman’s new Attorney General, Tom Clark, restarted the
government’s anti-trust campaign. In that case (1946) the court rejected theater
ownership divestiture but banned block booking. Most importantly, and contro-
versially, the court mandated theater-by-theater and film-by-film sales and auction
film bidding in competitive markets.

At the same time independent exhibitors also filed several suits against the
major producers with mixed results and numerous appeals. Those cases were
consolidated and a unanimous Supreme Court decision in United States v.
Paramount Pictures Inc. was issued in May, 1948. The lengthy opinion, written by
Minnesota-born Associate Justice William O. Douglas, compelled the divesture of
the major studio-distributors from their theaters. Although some producers resisted
the decision, Paramount, which owned Minnesota’s major studio theaters,
capitulated on December 31, 1949 when Paramount Pictures Incorporated was
replaced by Paramount Pictures Corporation and United Paramount Theaters—a
chain of over 1,000 theaters.*®

Minnesota and the End of the Studio System

Although Minnesota independents welcomed the death of “blocks of five”,
there was scant else to cheer. Already in 1942 the distributors had gotten percentage
bookings. What is more, the industry was ending the “studio system.” Film stars,

% «Film Decree a Fliv So Far,” Variety (November 26, 1941), 5.
% See John Morton Blum, V Was For Victory: Politics and American Culture during World
War II (San Diego, Harcourt Brace & Co., 1976), 131-140.
 The case was a second phase of United States v. Paramount, and was called “The New
York Equity Suit.” For a comprehensive discussion and documentation, see Hollywood
Renegades Archive: The SIMPP Research Database, at http://www.cobbles.com/-
simpp_archive/1film_antitrust.htm.
% United States v. Paramount Pictures Inc. 334 U.S. 131 (1948); discussed in ‘Thomas Schatz,
Boom and Bust: American Cinema in the 1940’s, History of American Cinema 6 (first

paperback edition, Berkeley: University of California Press, 1999), 326-328.
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for artistic and tax reasons, demanded release from contracts committing them to a
single studio and to films they didn’t want to make.” At the same time, the major
studios reconsidered their commitments to 50 releases per year and to hundreds of
regular employees. As output and employees were reduced, they released fewer films
which they offered at higher prices.”

Neither the death of block booking nor the 1948 Paramount decision
benefited Minnesota’s independent exhibitors. Instead, the greatest benefit fell to
the growing number of independent producers for whom the breakup of the
producer-owned theaters meant improved access to the nation’s best movie houses.
For most of Minnesota’s independent theater owners, films purchased individually
on percentage of gross were more expensive than flat rate movies bought in blocks.
In competitive markets independents now found themselves forced to bid against
rivals for desirable films. As a result, costs increased, sometimes dramatically. And
“clearance,” the time between the first and subsequent “runs” of a feature, remained
an issue. A 1947 plan by Benjamin Berger, who was recognized in the trade as the
most aggressive regional leader, to form a buyer’s combine came to nothing.” At the
same time, small town independents griped because diminished output created a
shortage of the “B” grade features their audiences welcomed. Indeed, the shortage of
such features helped drive their audiences to television. As Benjamin Berger
remarked in 1962, much of television was a “B” movie.”

Minnesota’s theaters also faced a raft of new problems. Although movie
attendance set new records in 1947, just a year later audiences began declining in a
falloff that saw attendance drop by about 10% per year for the next dozen years.
Because good films continued to draw well, the decline may have begun in part by

® Olivia DeHavilland’s case was the most well-known. De Havilland v. Warner Bros.
Pictures, 67 Cal. App. 2d 225 (1944).
70 «20th Set to Cut ‘B’ Output,” Variety (August 12, 1942), 5.
™ «Paramount Attack Holds NCA Meet Spotlight,” Greater Amusements (March 26, 1948), 3;
“NCA Aims at Power through Buying Combines,” Greater Amusements (April 25, 1947), 8.
Berger’s aggressiveness was said to have been responsible for a North Central Association
membership decline.
” Benjamin Berger Testimony, Partial Transcript of Proceedings, II, John Wright and
Associates Inc., plaintift; v. Harold R. Ullrich et. al., Defendants. Civ. No. 3-59-169 United
States District Court for the District of Minnesota Third Division, 203 F. Supp. 744, 416-439
(1962).
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audience displeasure with film content.” But there were larger forces at work. The
postwar focus on rebuilding family lives and the onset of the baby boom, the
population shift to cities and especially suburbia,” and by 1950-51, television, were all
responsible. Nationally, exhibitor profits fell from $325 million in 1946 to just $111
million in 1950.”

As audiences were drawn to drive-in and postwar suburban theaters, some
single screen urban and neighborhood houses converted to art and foreign formats,
an option that small town theaters didn’t have. Closings accelerated as hostilities
between distributors and exhibitors continued. In 1955 Twentieth Century Fox
President Spyros Skouras addressed surly theater owners at the Allied States
Association national convention. Yet Benjamin Berger, who abhorred industry
practices, caustically admired Skouras. “You don’t see any other blood suckers
here,” Berger said. ° Four years later, John Wright, owner of Red Wing’s Chief and
New Prague’s Granada theaters said that competitive bidding was “unfair,
inequitable, and unreasonable.” “The film companies,” Wright added, “stand there
and sandbag each exhibitor for everything they can get. They break them both
financially.” ”’

Over the next decade television, shifting populations, and continuing
business strife shuttered hundreds of single screen movie houses. The advent of
multiplexes and home video entertainment did in more. Yet in Minnesota’s towns
and urban neighborhoods a surprising number of the old structures survive. Many
are abandoned, decrepit, and bear weathered “for sale” signs. Others, long since
converted to other commercial purposes, can be difficult to spot. Astonishingly, a
few of the old theaters survive as movie houses. In small towns, frequently on week-

7 Lary May, The Big Tomorrow: Hollywood and the Politics of the American Way (Chicago:
University of Chicago Press, 2000), 224.

™ In one Minnesota county, Goodhue, population was static for the twenty-five years from
1940-1965. Considering birth and death rates this can only be accounted for by outmigration
of people of prime movie-going age. See Lowry Nelson and George Donohue, Social Change
in Goodhue County, 1940-1965, Bulletin 482 (Minneapolis: University of Minnesota,
Agricultural Experiment Station, 1966), 7, 17-18.

™ Thomas Schatz, Boom and Bust: American Cinema in the 1940’s, History of American
Cinema, supranote 68, at 6.

7® Robert K. Krishef, Thank You America: The Biography of Benjamin N. Berger, supra note
4, at 65.

7 John Wright Deposition, October 19, 1959, John Wright & Associates, Plaintiff; vs. Harold

R. Ullrich, et. al, Defendants, supra note 72, at 26.
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ends only, they present new features with broad general audience appeal. In a few
instances, developers have re-created the illusion of the old single screens in new,
modest-sized multiplexes located at the center of small cities or urban neighbor-
hoods. Whatever the circumstance, these survivors and their imitators encourage
nearby eating and drinking establishments that keep night time alive. And, by
bringing people together for shared communication, even though one-way and often
of pure fluff, they encourage the survival of community. Jeff Frank, owner of the
sleek, single screen art deco Drexel in Bexley, Ohio, has said that these single screen
theaters are places where “for a short time, you take people someplace they’ve never

been before.” ™
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APPENDIX A
1941 Laws, Chapter 460.

An act relating to the distribution of motion picture films, providing terms and
conditions of licensing the same, and providing penalties for violation of this act.

WHEREAS, the motion picture industry is made up of three branches, namely,
production, distribution and exhibition; and

WHEREAS, the production and distribution branches are dominated and
controlled by eight major companies with great economic power and exhibition is
accomplished through two classes of theatre owners, namely, those wholly owned or
affiliated with the producer-distributors and the independent exhibitors; and

WHEREAS, the major producer-distributors license, lease and distribute
substantially all of the feature motion pictures exhibited in the state of Minnesota
and the other states of the Union; and the needs of the independent exhibitor
requires that he license or lease feature motion pictures from substantially all the
major producer-distributors; and

WHEREAS, by reason of arbitrary terms and conditions imposed by the
producer-distributors, the independent exhibitor has been:

(a) compelled as a condition precedent to licensing feature motion pictures, to
also license short subjects, newsreels, trailers, serials, re-issues, foreign and western
pictures far in excess of his needs or requirements;

(b) unable to cancel feature motion pictures injurious and damaging to his business,
and therefore compelled to play pictures offensive, on moral, religious or racial
grounds, and undesirable and harmful to the public; and

WHEREAS, the long-established trade practice of licensing feature motion
pictures for a full season (one year) is essential to the best interests of the producer-
distributors, exhibitors, and the public; but the above conditions imposed by the
producer-distributors have subjected the independent exhibitors to unfair dis-
advantages, preventing him from responding to the community and local public
influence and preferences with respect to selection of desirable feature motion
picture films and are inimicable to public welfare and against public policy; now,
therefore,

Be it enacted by the Legislature of the State of Minnesota:

Section 1. Definitions.—For the purpose of this act, unless the context otherwise
provides:

(a) the term "person" includes an individual, partner-ship, association, joint stock
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company, trust or corporation;

(b) the term '"distributor" includes any person who engages or contracts to
engage in the distribution of motion picture films and is a resident of or legally
authorized to do business in this state;

(c) the term "exhibitor" includes any person who engages or contracts to engage
in the exhibition of motion picture films and is a resident of or legally authorized to
do business in this state;

(d) the term '"license" includes the offering, intending or making of a license
agreement, contract, or any type of agreement whereby a film, the distribution of
which is controlled by one of the parties is to be supplied to and exhibited in a
theatre owned, controlled or operated by the other party;

(e) the term '"feature motion picture film" means all motion pictures, whether
copyrighted or uncopyrighted, including positive and negative prints and copies or
reproductions of such prints, which films contain photoplays or other subjects and
are produced for public exhibition. The term shall not include films commonly
known as short subjects, newsreels, trailers, serials, re-issues, foreign and western
pictures, and road shows;

(f) the term "exhibition season" shall mean a period of twelve months as may be
selected by the producer-distributor, provided, however, that there shall be no lapse
of time between the termination of one season and the beginning of the next.

Sec. 2. Contents of licenses.—No distributor shall here-after license feature
motion picture films to an exhibitor to be exhibited, shown or performed in this state
unless the license provides:

(a) that all the feature motion picture films, which such distributor will license
during the exhibition season, or the unexpired portion thereof, shall be included.
The term "all the feature motion picture films" shall apply to each producer for
whom the distributor is acting.

(b) that the exhibitor shall have the right to cancel a minimum of 20 per cent of
the total number of feature motion pictures included in such license where the
exhibitor deems the same injurious and damaging to his business or offensive on
moral, religious or racial grounds. Such cancellation shall be made proportionately
among the several price brackets, if there be such price brackets in the license
agreement. Any number of cancellation to which an exhibitor is entitled, may be
made the lowest price bracket at the exhibitor's option.

The right to cancellation shall not be effective, unless the exhibitor exercises such
right by giving notice thereof, to the distributor, by registered mail, within 15 days
after being notified of the availability of a feature motion picture.
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In determining the number of feature motion pictures that may be cancelled,
fractions of one-half or more shall be counted as one and fractions of less than one-
half shall not be counted.

Sec. 3. May not contain certain restrictions.—No distributor shall license feature
motion picture films to an exhibitor to be exhibited, shown or performed in this
state, upon the condition that the exhibitor must also license short subjects,
newsreels, trailers, serials, re-issue, foreign and western motion picture films. .

Sec. 4. Licenses to be void.—Any provision of any license hereafter made and
entered into which is contrary to any provisions of this act, is hereby declared to be
against public policy and void.

Sec. 5. Penalties.—Every person violating any provisions of this act, or assisting in
such violation, shall, upon conviction thereof, be punished by a fine not exceeding
$1,000, or, in default of the payment of such fine, by imprisonment in the county jail
for not more than one year. In the case of a corporation, the violation of this act shall
be deemed to be also that of the individual directors, officers or agents of such
corporation who have assisted in such violation, or who have authorized, ordered or
done the acts or omissions constituting, in whole or in part, such violation, and upon
conviction thereof, any such directors, officers or agents shall be punished by fine or
imprisonment, as in this section provided.

Sec. 6. Provisions severable.—If any provision of this act is declared
unconstitutional or the applicability thereof to any person or circumstance is held
invalid, the validity of the remainder of the act and the applicability of such provision
to other persons and circumstances shall not be affected thereby.

Sec. 7. Application of act.—The provisions of this act shall not apply to the
licensing of motion picture films to any school, college, university, church, or any
educational, fraternal, or religious organizations in this state.

Approved April 26, 1941.

APPENDIX B

Judge Hugo Hanft denied the film companies’ motion for an injunction barring
enforcement of the Minnesota law on October 3, 1941. His order was accompanied
by a 26 page memorandum explaining his reasoning. They follow.
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STATE OF MINNESOTA DISTRICT EDU'E.T
COUNTY OF RAMSEY SEZCOND JUDICIAL DISTRICT

- e o o e = o om m w E omm ow mm

Paramount Plotures Ing., & cor-
poration, Plalntiff,

¥B8 241098
James F. Lynch, individuslly and
ag County Attorney of the County
of Ramesey, State of ¥innesota, Ed
J. Goff, individually end es Gounty
Attorney of the County of Ean.nngi.n,
State of Minnasota, and Thomas J.
Gibbons indivlduailr and asa Sherifft

of the County of Ramsay, State of
Minoesota, Defendants.

Tha above sntitled matter ocame duly on to be heard in
chambers, August 8, 1941, David Shearer, Esq., of Shearer,
Byerd and Trogner, and Joseph W. Finley, Esq., of Bundlie,
Eelley and Finley, appearing et the hearing herein as attorneys
{of oounsel for plaintiff announced at the hearing, Shearer,
Byard and Trogner and Bundlie, Kelley and Finley). Attorneya of
regord in behalf of defendent Lynch, individuelly and as County
Attorney of Romasy County, Minnesota, of Thomas J. Glbbons,
individually and aa Sharlff of sald Remaey County, are Jemea F.
Lynch, Esq., and Williaem F. Desmond Esq., and on behalf of de-
fendant Ed J. Goff, iodividually end as County Attorney of Hen-
nepin County, Minnesotn, are Ed J. Goff, Esq., and Fer M. Larson,
Esq.

Seid matter came on to be heard upon motion of plaintiff
"for s temporary injunction te remain in force pending and until
the final determipation of this action, restraining and enjoin-



ing the defendanta, and each of them, individuslly and es county
officera, and all persons acting under, or claiming to act under,
their authority or direction or control, from eaforsing or excout-
ing that ¢ertain Act enacted by the Fifty-second Session of tha
Legislature of the State of Minnesota, and ¥nmown as Chapter 460
of the Sesslon Laws of 1941 of seid State, agalnst the plalntiff
and its directora, officers, and pgents, and from threataning to
enforce, or representing that sald defendants, or any of them,
will enforce, sald Act, end from publishing or declaring that said
Aot 18 valld, comstltutional, or enforcible or will be enforced,"
all "upon the grounds that:-

(1) Grave questions of the econstitutionality of paild
Aot exiats;

(2) Substantial and irreparable injury, for which it
has and will have Do adeguate m&y at law will
rasult to Elaint-itf from enforcement and exacution
of the sald Act;

{3) Ho injury will result to defendants by reason of
the granting of this motion.”

Upon the files herein, the extended orsl arguments and the
extensive and ocutetanding briefs of counsel both for plalntiff and
defendants furnished the Court, respectively, at the hearing,
fugust 25th, and September 15th,1941, metioculously marshalling
and dloocussing a host of Federal and State decisions bearing
directly and, in quite a few instances, not 8o very directly,
upon “he views of the l{tigants, pro and con, primarily on the
constitutionality of the Act, but ﬁuing all points raised,

&
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It ia ORDERED
That the motion for a temporary injunction pending and until
final determination of this mction be, end the seme hereby is, in
all things denied. A stay of twenty days after service upon counsel
for plaintiff of this order is hereby granted, within which plaintiff
may teke such steps as to plaintiff seem sdvisabla,
Dated Ootober J¢ 1941,

This 1o one of six similar companion cases. The Lnstant
action is a suit in equity in which "is sought a decree adjudging
the Act as uncomstitutional and void, and in addition (each] Plain-
Liff seeks a declaratory judgment adjudging saild Aet to be uncon-
stitutional and prays that the defendants be pormonently enjoined
from enforoing any of the provisions thereof"., It ia the positicn
of plaintiff that "the sole issue * * * pefore the Court on ihis
motlon is whether temporary injunctions should issue to prevent
irreparable injury to plaintiffs which would inevitably be cuffered
by * * * {plaintiff) prior to the time when the velidity or invalid-
ity of the statute may be determined on the merits,® {p.3, Plff1s
initisl brief.)

While this decision is primarily based by the Court upon the
law controlling injunctions against public prosecuting and law en-
forcement offieials, by far the greater portion of arguments and
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briefs wap dirscted by counsel for plaintiff in attempting to
establish unconstitutionality of the Aok, eand by counsel for
defendants in attempting to convince this Court the dct is wvalia
and constitutional, That argument more appropriately goes to
the merits of the controversy, depending upon facts as dedused
from the evidence produced on the trial on the merits.

If the Aot 18 ultimately held constitutional by the Supreme
Court, plaintiff's glaim to a permanent injunetion against defend-
ants autematiscally fallas, Counsel for plaintiff corractly asserts,
&3 eatablished by many deciplons, among them Kathwig v3 Olsen, 180
Minn. 262, if it appears from the verified pleadings presented to
the Court at the time the temporary injunction is asked for that thore
i1s a bona fida controversy between the parties which may probably
result in the relief scught by plaintiffa, the trial court, in its
discretion may grant the temporary injunction. But it by no means
follows that even in such oase the- Court must grant the tomporary
injunotion prayed for against the epecific defendants herein,

While counsel for pleintifr correctly insist that in this
pProceeding, it not being a trial om the merits, this Court may not
specifically declare the Act constitutional, upon the bars study of
the Aot as it reads, yet they ask the Court to deolare 1t unoonati-
tutional without hearing any testimony. That this Court can no
more do than the other, without a trisl on the marits. The Court
has studisq olosely the arguments and eltation of cases eited by
them as bearing oo the conatitutionality and contra of the Aot
and in justice to counsel and clients will express its opinion on

that phase of the :nntrﬂvarui, This Court eannnt See eye to ayve
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with scounsel for Plaintiff in their elaim that the SUMmMATY of
Tacts a3 described in the complaint are admitted or stand sub-
stantially uncontrovertsd by the answers. Vital matter apg to
alleged discriminatory dealings in the Past by producera and
distributors claimed bhighly injurious, if nmot ruincus to inde-
pendent exhibitors, is decisively in dispute.

Counsel for plaintiff claims the Act is unconstitutional
for the reason that it violates, contravenes, and is Tapugnant to
¢ (no application unless a complaint has been filed charging a
criminal offense) and §7, Art. T of the Censtitution of Kinnssota

reading, so far as hare applicable: -

"No person shall be held to answer for a oriminal
offence without due process of law," :

and that clause of §1 Art. XIV of the Constitutlon of the United
States which reads:-

"No atate shel) meke or enforce any law which shall
abridge the Jprivileges or Ammunities of oftizens of the
United States; nor shall any state deprive any persen
of 1ifa, liverty or propert without due process of law:

nor dsny to any person within its jurisdiction Lho equal
Protection of the laws.m -

4lso that the Aet wiolates §11, Art. I of the Constitution of the
State of Minnesota reading: -

"o * * * Jaw air the obligation of contracts
shall ever be punm_' e s

and of §10, ATt. I of the Constitution of the United States which
reads; =

'hmm"*puam‘*lawimpairing
the obligation of contractaT,



(Admittedly the contract semson in the moving picturs licensing
field starts Sept. lst for the followlng year, and the Act was
epproved April 28th, 1941.) Also that the Act does not bear any
real or substantial relation to the public health, eafety or

morals, or to eny other phase of general welfare and imposes un-

reasonable and arbltrary restristion upon the lawful licensing
business of plaintiff and none upon distributors mot residents

of, or legally suthorized to do business in, Minnesota, and 1is
qpanial or class legislation prohibited by §33 of Art. IV of the
Constitution of Minnesota. {Non-residents not licensed to do
business in Minnesota have no legel standing in the gourta if they
do business in the State without complying with the laws of the
State)., Also that the Act attempts to deprive plaintiff of the
right guarantesd to it under {8, Art. I, of the Constitution of
the United States ond the statutes enacted pursuent thereto secur-
ing to plaintiff certain rights in its copyrighted motion ploture
filma. Also that the Act is an interferenmce with, and imposes en
undue burden upon, commerce between the several states in violation

of the third peragraph of £8 of Art. 1 of the Comstitution of the
United States, which gives Congress the "power to regulate commerce

* * * among the several states.” And lastly that the Aot attempts
to delegate to persons designated therein ac exhibitors the powers
vested solely in the leglslature of the State of Minnesota. (A1l
in Art. XVII of the complaint. The Court is unablé to construe
the cited case of Willlemn vs Evens, 139 Kinn, 32, as sustaining

Plaintiff on this laost contention. That case axprassly holds the
&
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leglslature may delegate the power to do something which 1t
might properly, but cannot advantageously do, that it may vest
in o commission authority or disoretion to be exercised in the

execution of the law and is authority for a finding that the
instant Aot is & complate law,

"The true diatinction * * * iz between the
delegation-6f power to make the law and confer-
ring autherity or discretion as to itu exeoution,
to be exercised under and in pursuance of the law.
The first cannot be done: to the latter no valid
objection can be mada.®

The fact that the authority is glven to & person rather than to
4 board or commission cannot affect the lewfulness of the power.
State vs MoMasters (2/10/39) 204 Minn, 438. The Willisms case
alsc contalns other statements of law adverse to plaintiff on
som@ of its contentions:- |

"The state legislature Posgesses all legislative
Power not withheld or forbidden by the terms of the
State or Federal Constitution, (Ineidentally Congress
has not passed a law ﬁ&ﬂurallr regulating the moving
ploture industry), * * = The powsr of a state legia-
lature to restrioct liberty of contract is coincident
with what is fam{liarly koown as police power. The
police powers of the state * * mpa nothing moare or
lesa than the powers of govermment inherent in avery
soverelgnty to the extent of its dominions, - the
power to prescribe regulations to promote Lhe health,
peacs, morals, education and good order of the people,
and to leglslate so as to increase the industries of
the atate, datnlag its resources, and add to its wealth
and prosperity, t may be said in & gensral way that
the police powsr extends to all great public needs, It
may be put forth in aid of what is sanotlioned by usage
or held by the prevailing morality or strong and pre-
ronderant opinion to be greatly and immediately neces-
8ary to the public welfarse.”

Under the pleadings plaintiff is a forelgn corporation
authorized to do business in the State of Minnesota and is a
7



distributor of copyrighted motion picture films throughout the
United States of Amerisa and elsewhere and in the State of
Minnesota, which films are licensed for exhibition within the
State of Minnesota I.'p.ﬁ Flffe. brief). Flaintiff (with ex-
ception of United Artists) is also a producer of motion pictures
or controlled by, or affiliated with, producers of motion pio=
tures (p.8). Defendants Lynch end Goff are county attorneya,
Tespootively, of Ramsey and Hennepin County, hi.l:l.l:l.-a sota, and de-
fendant Gibbons is the sheriff of Remsey County, nll threa publis
officials, whose duty it is to enforse obedience to the laws of
the State of Minnesots, designating violation of certain statutes
as eriminal offenses: that not in their individual, but solaly in
their official capacities, defendants have notifisd Plaintiff that
they will perform their duty, 1f111n1at1nn of the terms of the Act
by plaintiff comas te thelr attention.

The Act is the first of its kind in the particular rield.
It presoribes with precision the terms under which producer-
distributors may license motion Ploture films to an exhibitor
in Minnesota. There is no question in the mind of the Court but
that the Aot was caused to be drafted by the independent exhib-
itore through their trade asscolation, who, through counsel and
otherwliae Bponsored 1t before the Einnesota 1aginlatnru similarly
%o the procedure which resulted in the North Dakota statute, out
of which arose the Langer case, infra, which upheld the velidity
of that statute against the vital and controlling claim the Aot was

8
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Violative of the due process clause of the Fourteenth imendment,
And that decision was on the merit B

In the opinion of this Court the North Dakota Act 1s far
more drastie than the Minnesote Act, The former strikes at the
alleged evils of ownership of producers and distributors in
theaters they would naturelly favor as against independent ex-
hibitors, end prohibits, after the expiration of twelve months
after passage of the fiet, sald ownership or interest in sush
theaters, "direct or ipdiresct, legal or equitable, through stook
ownership or otherwise,” and provides the drastic Penalty upon
viclation of the terms of the Aet of a fine not exceeding #10,000
or, in the alternative, of imprisomnment not to oxceed one year, or
both. Ineidentally, in the Consenmt Deeree hereinafter referred to
§5, Art. XI, sppears the Tfollowing: -

"For a period of three years following the entry

of this deocrse, no consenting defendant shall enter

upon the general program of expanding ita theatar

holdinga.®
Concerning controlled theaters the Court says in ths Langer case:-

"The operation of the theatres has been end, 1ir

permitted to continue, will be profitable to the

plaintiffas. Large sums of money have been invested

by them in these theatres. The bulldings in whiah

the theatres are located are gpocially adapted for

use as theatres. If plaintiffs are prevanted from

operating thelr theatres, they will suffer a gub-

stantial loss, Were 1t not for the Act complained

of, the operation of these theatras in North Dakota

would be lsgal,."
The Minnesota Ast meroly seeks to regulate the terma of the li-
censing contract betwoen producers, distributors and exhibitors

)



in an endeavor to eredicate "the arbitrary terma end conditions
imposed by the pruﬁhnar-distrtbutnrn" enumerated in the "Whareas®
cleuses. The Act did not originate from conditions peculiar Lo
Kinnesotn but grew out of a nationwide controveray of long stand-
ing between independent motion pleture exhibitors and producer-
distributors, and more particularly producer-distributers who
had entered the exhibition field through acquiring theaters or
intorests in theatera.
The briefs submitted by counsel agrrogated 203 pages, oiting
109 Federal and State decisions, 20 of them by both counsel for
Plaintiff and defendants, with arguments Pro end son on thesa &0
in partioulsr as to their epplioability to the instant case. An
attempt on the part of the Court to enter into an analruiﬂ of all
of the 109 cases cilted would un&ﬁly extend this mamorendum and
8sarve no useful purpose. From a reading of those arising out of
the attempt of various state legislatures to regulate the moving
pleture industry it appears that some thirty years sgo many small
producers and distributors entered the field, True to form in
this nation, when competition beceme kean and ruthless, amalgema-
tion rapidly took place, until by 1938 there were "elght of these
major producers in the United States” some of whom invaded the
"exhibition field. In 1930 it (Paramount's predecessor) hed some
838 affiliated thaftran in the ﬁnitud States. It now has about
1300 Theatres, fha total number of affiliated theatres in the
United States is at prosent approximately 2500, out of a total of
about 16,000 theatres. TFive major producers have theatres or

interesta in theatres, Th;ae theatrea constitute many, if not
8]
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a majority of the best theatres in the larger citles of the
United States.m

Paramount FPiotures vs Langer (July 14, 1938)23 Fed.Supp.B820.

In o position to dominate the industry by wvirtues of their
individual powerful organizetions end vast holdings, it would tox
the credulity of thias Court to the breaking point to assume that
these eight, of whom six are plaintiffs in these actions, would
not use it to thelr aggrendizement, but lay eside profit considera-
tion and produce and distribute their wares solely in the interest
of the public and impartially as betwesn independent exhibitors
and those owned or controlled by the producer-distributors. On
the other band, the mainspring motivating the independent ex-
hibitor is also the profit angle of the businegs, hut he is a
pigmy compared with the aforesaid eight producers.

It 13 a matter of common knowledge, K refleoted in numerous
eourt proceedings, that for years producors and distributors dis-
orimioated in many ways against the independent exhibitor. Chief
cause of complaint was the method of block booking pursued, com-
pelling the exhibitor to take what the producer saw fit to offer
him or fail to get the daairnbtg_hunt paying features, leter
with some ostensible concession cancellatien offered in the con-
troot, of doubtful effectiveness, and slleged rank discrimination
in favor of theaters wholly owned or in some cases controlled by
producer or distributor as to featurs pletures, rirst runs, and
cancellations. Efforts of state leglslatures to relieve the sit-
uation of independent exhibitors foundered on tho rock of "in-

violabllity of the right to :intrnct", "the constitutional right
1



of the citizen to pursue his ealling and exercise his own Judg-
ment as to the manner of conducting it", Had the instant atatute
been enacted a decade or two néu, under decisions recognizing the
inviolability of the right to contrast doctrine, it woula Tary
likely, in the oplnion of this Court, have been held to be uncon-
stitutional, as o temeraricus interferengs with the rights of
Property and contract and the law of supply and demand,

But the world moves - this :nuntxr'p;ngrusatraly. Within
the last decads vast social and economic changes have taken place
with astonishing rapidity. Govermment found it necessary to take
& deeclsive hand to meet new conditions. Modern Problems had to be
met by 1agialnti¥u, exacutive, and the Judioinl departments of
government., Lawa originally sustained under police power as to
safety and morals are now Sustained upon the additienal eround of
health and welfars of the people, snd the term welfare-has in the
last two or three years been vastly expanded to maot existing
focial and esonomie conditionz, A remarkable eéxample of how the
courts will adfust themselves t¢ meet existing conditions is found
in the cases of Adkins vs Children's Hospital of the District
Court of cnlunhia, (¢/9/23) 281 U.S. 525; 43 5, Ct. Rop.3%4, and
West Coast Hotel Co. vs Parrish {3/29/37) 300 U.s. w79; 67 5.0t,
Rep. 578, in the formar of which a statute suthorizing fixing of
e minlmm wage for women was held arbitrary and void and the
statute unconstitutional upon the ground that the right to contract
13 part of the liberty protected by the Constitution and the stat-

ute in question is violative of that liverty., In the Parrish casa
12
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the majority of the Supreme Court, speaking through Chief Tuatioce
Hughes, declared, among other things, in the light of "the sconomic
conditions which have supervened and in the light of which the
reasonableness of the exeroise of the protective powar of the
state must be oconsidered, (it is) nmot only approp¥iate, but wa
think imperative that in deciding the present case the subjeot
abould ruuet;u fresh consideration.m * = # "The principle which
must control our decision is not in doubt." The decision over-
ruled the decision in the Adkins casa,

In the opinion of this Court, the vital and gontrolling
questions in the instant case, so far as constitutionality of
the Act is oonocerned, are whether or not the Aot is violative of

the right to contract as part of the liberty protected by the Con- -

stitution or of the due process clause of the Fourteanth Amend-
ment, or of both.

As far baok as 1911, in Ghicago, Burlington & Quinoy R.R.
Co. vs MoGuire, 219 U.S. 549, the Supreme Court of the United

Gtates put an end to the fiotitional concept of "liberty of con-
tEract” when 1t deoclared:-

"But 1t was recognized * * * {hat freedom of contrast
is a qualified and not an sbsolute right. There i85 no
absolute froedom to do as one wills or to contract as
cne chooses. The guaranty of liberty does not withdraw
from leglslative augurviu oen that wide department of
activity whieh ocousists of the meking of contraste, or
to deny to government the power of the government to
provide restrictive safeguards. Liberty implies the
ebsence of arbitrary restraint, not immunity from
roéasonable regulations and prohibitions imposed in
the interests of the community. * * * The firast ground
of atteck is that the statute violates the l4th Amend-

ment by reason of the restraint it lays upon the liberty
of contract, * * %
13



oThe principle involved * * * {5 that where tha
legislative action is arbitrary and has no reascn-
abls relation to & purpose which it is competent
for a government to effect, the legislature tran-
scends the limit of its power in interfering with
liberty of contract; but when there is a reasonable
relation to an objeot within govermmantal suthority,
the exerolse of the leglslative discretion is not
subjeot to judicial review. The acope of judiciel
inguiry in deciding the guestion of owar iz not to
be confused with the legislative consTderations in
dealing with the matter of polis » Whather the

anactment is wise or unwise or 1t 1a bassd on
goun ddonomio -1 W, I a Bl maans
;u gn ;n: :u %-.;Eu;mi :r::agaugg %u%r E nErE ;ht
Teglalative dlsoretion n DT8B0T LD

eglalative dlgore : 8
EEgu.IE be exerclaed in & partioular manner are matBers
Ehe

.mm"'_m 18 aEplalatire and tChe BArnAas
col at ol serious opinion does not s €8 to bring
fam v hn the TANEE O uUdielal cognlzance,

March 15, 1934, the Supreme Céurt of the United States
handed down an époch making decision in the cmse of NHebbia vo Hew
York, 281 U.S. 502; 54 5. ct. Rep. 505, holding m statuts establish-
ing a board with powsr tc_fiz minimum and maximum millk prices to be
eharged by stores to consumers for consumption off the premises,
constitutional. The board fized marimum and minimum at 9 cents a

quart. Nebbla sold twe quarts and a 5 cent loaf of bread for 18
cents and was convicted far Violeting the board's ordsr. At his
triel and appeals he esserted both statute and order contravenod the
equal protection and the due process clause of the XIV Amendment.
The conviction was sustained. The great importance of thie de-
cislon 18 obvious. The Court in this sase matioulously dispnrses
of overy possible hearines the emendment might have on the astatute
and eives n new meaning to the phrase "affected with a public
interest”™ or rather concluded that this formuls is without velue

14
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in dstermining the power of a state to regulate a businesa. The
decision definitely removes the taboo agalnst priee fixing (Kilon-
esota agreed) and ﬂstahllahgn the prinsipls that the_priwvate
character of a business does not prevent the State from rmlntigg
prim;- tharain. It is the forerunnear of 1a-mur deuiﬂimﬁu oovering
‘statutes rsgulntiug,_ business other then in price fixing. The key
prineliples thnrui; eré strongly eppllicable in the instant cese. In
its examination of recent cases cited to this Court, it found the
Nebbia ocase clted more often than any other case, in the Langer
case eleven times, covering nearly every phase of the constitutlonal
questions therein ralsed, and that was o case involving the North
Dakota Act, which attempted to regulate drastically ome phase of the
eontroversy among moving pleturs produser-distributors end inde-
pendent exhibitors which resulted in the passage of the instant Act.

Cltiog the Hebble case end adopting the law therein eounciated
appears MoElhone vo Geror (5/24/40), 207 Minn. 580. It would need but
very little paraphrasing to make the langusge of Tustice Stone square-
ly applicable to the instant controversy.

"Neither under the due prooess guarsnty nor otherwlice

is the right to freedom of contraot abssluta, As with

most other individual rights, it is qualified and limited

by simllar rights of othere and those of govermment. Indi-

20010LY, Gotiae Chrough Sovorsign goveEamans.  Iadtvisncl

will must give wony to that of government when tha lattar

is expressed in declaered pollicy, enforced by conatitutional
means, 3 :

"This law purposes protection of retall trade against
defined and dstrimental premctices. *™ ™ * Long has it been
thought that o chlef interest of government 1s freedom of
trade. 5o govermment has loag protected 1t, not only from
the roestraint of mmpnlriﬁbuu also the lesgar hindranca



of contracts ip restraint of trade. In sueh poliey
is reflected centuriss of experience, resulting in
the conclusion that ip the interests of socliety com-
petition should ne unreatrained,

"All laws of & democracy are but amgruaaiaﬂ:nr a
policy drawn, correatly or otherwise, from
perience. It ia therefors to be expeoted that the
pelioy they express will change es new axperience
toaches that old polioy ia mistaken either in factual
beeis or Tunotioning,

"It 18 apparent that the leglislature has determined
that unrestricted competition has resulted ip damage
to the publie interest. Hence the restrictions, imposed

boceuse in the Judgment of the lawmakers they would protect
public welfare,

"The measure is definitely designed to Protect the weak
Bgainst the stropg, The atrong have no unlimited popn-
stitutional powsr sc to use their strength as to eruah the
waal, Therefore, in the rield of trade, why 1s it pot 00m=
retent for a law bearing on all alike to bar an artifieial
and wholly harmful practioe tending to eliminate tha wesk
and leave the whole field to the strong? We see therein
o violation eof the constitutional guaranties of dye Process,
The indepandent mérchant, small or lerge, is a legitimate
objest of legislative solicitude. It cannot be otherwlse
in view or hga contribution to tha building of, and his
present place in, our @conomic struocture.

"If the legislature may protect the public from harmful
results of restraint of trade, we see no reasen to deny n
similar power tg 8hield from ihn damaging effects of un-
Testricted competition. That attempt i3 but another evi-

» ®ither that experiense is changing or that a eof-
clusion drewn from experience is modified to fit new con=-
ditions. TImplieit therein is the legislative conclusion
that the absenge of such restraints as are now imposed i3,
ng itu:;r, resulting in undesirable and praventable re-
straint.

"So far as the reguirement of due process is concerned,
and in the abeence of other constitutivnal restriotion, s
state is free to adopt whatever economic policy may reason-
ably be deemed to Erumntq publie welfare, and to enforee
that policy by legislation adapted to its purpose,

16 : .
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"Until recently it was thought, incorractly, that
outside the field of businesses conducted under a
franchise and enterprises which, historically, were
conaldered subject to price regulation, the ﬂ:i_ng
of prices was permiasible only whers the business
wed 'affected with a publie interest.' That dooctrine,
which put priee econtrol in a different category from
othar forms of state regulation, has besn disapproved,

"The legislature is attempting to protect ratailers

and the publis from unfalr trade practices. It is not

for us to deny lta conclusion of fact that sales below co5t
are harmful and constitute & trade practice so unfeir and
injurious as to require legislative sttention. The act
declares and gements vallid policy. We canoot say that
the implementatlion bears no relaticon to the purpose. BSo,
whatever its interference with plelntiff's freedom of con-
tract, the statute transgresses no constitutional guaranty,
unless in other respects it is arbltrary or unreasonable,.
The polioce power, which is about all the powsr that sov-
ereign govermment has, aside from ita powers of eminent
domein and taxation, Ia not limited to protection of pub-
lie health, morals, and safety. It extends slso to'eco-
nomic nesds'.® _—

Paramount Plotures vs Langer (7/14/38) i3 so olosely analogous
to t.h:.: instant ocase, so completely meets amdversaly every con-
tention of plaintiff here as to its contention that the instant
Aot 18 violative of comstitutional contract rights and the due
process c¢lause of the Fourteenth Amendment that liberal quota-
tions therefrom are in order.

"Tha Aot by its terma, relates only to the operatlon
of motion pint-urn theatres within the confines of the

State, It does not purport to relate., and ocould not be
gonstrued es relating, to Ehe EIHEEEEEIW. or_licensing
of films, 1t Seems oclear Lo us any remote afifec

That the Aot might have upon the distribution of films
in interstate commerce or upon the rights of producers
or distributors under the Copyright Law could not sus-
tain a conclusion that the Legislature of North Dakota
had invaded a field exclusively reserved to the Congress
of the United States.

"Wa ses no merlt in the contenticn that the Aot can
be justified as a moasure intended to safeguard the publie
17



health, safety or morals, because (1) thore is no
basis for believing that the operation of affilimted
theatres in the Statge has, or will have, any reason-
able relation thereto, and (2) any indirect effact
which the presence of thess 10 affiliated theatras
in the State might Possibly be conceived to have on
the health, safety and morals of their patrons would
not wrran exoluding them Trom the State,

"So far as the equal protection cleuse of tha
Fourteenth Amendment, U,S.C.A. Const.imend 14, is
concerned, it is readily apparent that there are
dietinctions between the two sorts of exhibitors -

affiliated and independent - which might well fustif
8 different traatment if the g8lature he
OWaTr anao 8 legialation.

"The vital and controlling question in these cases,
88 we see it, is whether the Aot im violative of the
due process oclause of ths Fourteenth Amendment ig that
it bas no ressonable relation to the prevention of
nun:iglr. restraints of trade, unfeir competition
unf trade practices, or the maintenance in Norkh
Dekota of & free and open market for motion picture
Tilms, in which market all exhibitors may compete on g
substantially aqual basis,

"The general rules which are to be applied in deter-
mining whether g ohallenged state statute offende against
the due process clause of the Constitution of the United
Statea are more easily stated than applied.

"'The guaranty of due process * * * demands only that
the law shall not be unrseasonable, arbitrary or capricious,
and that the means selected shall have a real and suh-
stantial relation to the object sought to be attaiped,®

"UPOR proper occasion, and by appropriate measures
the state may, regulate a busineas in any of its quauia.

"'So far as the requirement of due process is eoncerned,
and In the absence of other conatitutional restriction, a
state is free to adopt whatever economic policy may reason-
ably be deemed to promote public welfare, end to enforce
that poliey by legislation adapted to its purpose. The
courts are without authority either to declars such poliey,
or, when it ias declared by the legislature, to everride it.
If the lews passed are ssen Lo have a reasonable relation
0 a proper legislative purpose, and are neithesr arbitrary
nor discrlmlnatnrr, the requirements of due Process ara

is
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satisfied, and Judiocial determination to that effect
renders a court functus officio. 'Whether tha fres
operation of the normal laws of competition is & wise
and wholesome rule for trade and commerce 15 an
economic guestion which this court need not consider
or dete ne.' and it is equally clear that if the
leglslative policy be W curb unrestrained and harmful
competition by measures whioch are not arbitrary or
disoriminatory it does not lie with the eocurta to
dstermine that the rule is unwise.. With the wisdom
of the pollioy adopted, with the adequacy or praoti-
cability of the law enacted to forward it the courts
are both incompetent and unauthorized to deal, '

"The legislature is primarily the ]uﬂ%l of the nsces-
’1t¥ o e %" 81y possible presumptlon Ia in favor
(] : zh € rard 1

"'The Constitution doas not sscure to any ona llbert
to conduot his business 1p such Tashlon &3 %E Infilct

EEIEEE uﬁﬁn E%" ﬁ@ﬁli‘ dE !arﬁi; o upon EEE BnEaEunEinl
group of people. :

"There is no closed class of businesses affected with
a publioc interest, and the function of the courts. in the
application of the Fourteenth Amendment. is to determine
in each case whether cirecumstances Juntirr the challenged
rogulation as a reaponsble exertion of governmental author-
ity or condemn it.as arbitrary or discoriminatory.

"Any industry, for an adequate reagcn, may be subjected
to control for the public good. Certain kinds of businessas
mey be prohibited, and the right to conduct a business may
be conditionad.

"'When the aotion of a legislature is within the scopa
of 1ts power, fairly debatable questions as to its reason-
ableness, wisdom, and propriety are not for the deter-
mination of courts, but for the legislautive body, on which
rests the duty and reaponaibility for decision,?

"IT, in tha public interest, a legislature deems it neces-
sary to mitigate the evils of competition between small
chains and large chaina. or to discourage the mctivitiea
within the stata by chaine Erown 50 large as to menzoe the

public welfare, it may adopt measures to socomplish those
ends.
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"It 18 not & deninl of cue process to adjust legis-
lation to meet a local evwil resulting from business
practices and superior ecomomic power, even though the
advantages and power are largely due to the fact that
the perscns affected do business in other atates,

"The use of property and the making of contracts
are normally matters of private, and not of publio
‘toncern. 'The peneral male is éhut both shall be fres
of govermmental interference. Rut neither property
rights nor contract rights are absolute; for govern-
ment cannot exist if the oltizep may at will use his
proporty to the detriment of his fellows, or exeroise
his freedom of contract to work them harm, '

"4 reading of the cases * * * makas it Very apparent
that the difriculties which the courts have had in deal-
ing with state statutes of the character here {nvolved
arise out of a desire to aceord to the states the greatest
posalble latitude in the exerciss of their police power,
without, st the ssme time, nullifying rights guaranteed
by the due process and equal Protection cleuses of the
Fourteenth Jmendment,

"The two questions which we are called upon to answer
are:

l. Does the polley declared by the Aot bear a reason-
able relation to a proper publis purpose, or is it Palpably
in excess of legislative power?

2, Are the means provided for the anforcement of the
rolicy declarasd by the Act arbitrary and unreasonable?

"A producer having affiliasted theatres has the power
to grant to its theatrss the right to exhibit firat run
all pietures produced by 1t, It hes the power to grant
to its theatres greater clearance than to their competitors.
Its bargaining power for ths plotures of other producers
which heve affiliated theatres is greater than that of o
compoting indepondent exhibitor, because producers operat-
ing theatres must purchase plotures from each other, and
each of such producers owns many theatres. A producer
which owns theatres has the power to make it imposeible
for the independent exhibitoT to procure films from it,
and diffieult to procure them from other major producers
in case the Producer-exhibitor desires those films for
itself. There is evidence tending to show that producers
with affiliated theatres have erercised powera possessed
by them for their own advantage and to the detriment or
thelr independent competitors.
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"The Court is not required to determine what would
be the best, falrest and wisest solution of the prob-
lems and controversies which have come about through
the acquisition of theatres by those engaged in the
production and distribution of pictures. The wisdem
of the polley adepted by the State of Korth Dakota
declaring that affiliated theatres shall not be operated
is not for the Courts to passa upon.

"% * *A finding that the plaintifes had a monopoly
in North Dakota or were threatening to obtain one or
had been guilty of any serious abuses with respech to
competitors or to the public in Nerth Dakota, would not
be justified,

"The fact that the Act here in question was passed
primarily in the interesats of & glass would net render
it invalid. There can be no doubt of the right of a
State, wilthin constituticnal limits, to protect and
foater any industry within its borders and to pass
Taasonable legislation in the interests of its eitizens
who are engaged in that industry. Moreover, in the
Kebbla Case the Supreme Court pointed out that wng
exercise of the private right can be imagined which will
not in some respect, however slight, affect the publie;
no exercise of the legislative prerogative to regulste
the sonduet of the citizen which will not to scomo extent
Bbridge his liberty or affect his property.’

"That we might be of the opinion that the Legislature
of North Daketa could have dealt adequately with the problem
Sought to be solved by this challenged legislation in some
different or more moderate way, would not Justify us in
atriking down this 4ot as being harsh and unreasonable,
If the subject matter of the legislation was within ths
legislative authority, the policy declared and the means
of its enforcement wera, within very broad limita, for the
Lagialature to deeide.

"Our conclusion is that the pelie declared by the Aot
in sult has a reasonable relation to & praper IaEIEIuEIvu
purposs, "
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The lLanger case did not involve the two contentions of plain-
tiff that the Minnesota Act directly interferes with and unduly
purdens interetate commerce and deprives plaintiff of the benefit
of 1ts copyright rights, Does it7? Whatever the situstion in times
gone by, in this day and age myried variations in the mathods and
ingidents of commercial intercouras, affected by rapidly changing
sooisl ond economic conditions, oall for legisletion by statea io
the exercise of puiina power to regulate business to provent abuses.
Bvery such state police statute necessarily will affect intarstate
commerce in some degree, but such e statute does not rum counter
to the grant of Congressional DoweT merely because it incidentally
or indirectly involves or burdens {nterstates commerce. Until
Congress acts, and it has peither fully nor at all doneso as to
regulating the moving plcture industry, Minnesota haa 2 wide range
of power to de so although interstate commerss may ba affected.
The Aot does not unduly burden interstate commercé.

Kelly vs State of Wash. (1937), 302 U.5.1l; 58 S5.Ct.Rep.87;

Townsend vs Yoemans (1937), 301 U.S5.346; 59 S.Ct.Rep.S:28;

South Oarolina State Highway Dept.vs Barnwell Bros. [1238),

Milk Centrol Board vs Eisemberg liIIrPEﬂﬂ“ﬂ a (1939),

%06 U.5.346; 59 S.Ct.Rep.528;
Eichholz va Publie Bugiua Copmission of State of Missouri,

& U.S.268; 59 S.Ct.Rep.53%;
Feople vs Thompson (1941), 61 S.Ct.Rep.930.

Applications for rehearing were denied in the Eisenberg and

Eichholz oamses, in which latter case interstate commerce wos
directly affected.
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Under the broad copyright privileges given by Sec. 1, Titla
17, U.S.C.A., The American Society of Composers, futhors, and Pube
lishers, known as ASCAP, conceived the ides of entoring into a
combination by which they could eontrol ﬁriuu-a’umluulr, if not

in contravention of existing law. The legislature of Florida pasged

o law which, if upheld, decidedly interfed with ASCAP's method of

operation 1n that respect. In sustaining the sscond law passed by
the legiolature, the Supreme Court of the United States in Watson

ve Buck (5/26/41), 61 5.Ct.Rep.962, said:

"We find mothing in the copyright laws which purports
to grant to copyright owners the privilege of combining
in vioclation of otherwise valid state or federal laws,
We have in fact determined to the contrary with relstion
to other copyright privileges,™

The CGourt further said:-

"The ultimate determinative question, therefora. is
whether Florida has the power it ererclsed to outlaw
activities within the state of price fixing combinations
composad of copyright owners, * * * These questions wers
for the legislature of Florida snd it has decided them.
And, unless constitutionally valid federal legislation
has granted to individual copyright owners the right to
combine, the state's power wvalidly to prohibit the pro-
soribed combinetions cennct be held non-exlstant merely
becauss such individusls can preserve their property
rights better in combination than they aan as indAividusls,
* ® * It is snough for us to say in this case that the
phase of Florida's law prohibiting the activitiss of those
unlawful combinations deseribed in Section 1 of the 1937
aot doos not contravene the copyright laws of the federal
Conatitution.”

That decision definitely puts an end to the fioctitional concopt of

absolute rights under copyright statutes as did the Kaguire case to

before the Court that would justify a conclusion that the six plaoin-
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the fiotitional concept of "liberty of contract”. Thers-is -nothing
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tiffs in the inetant cases have comblmed to use thelr copyrights to
fix prices or otherwise. But the foot remains that plaintiff through
its copyrighte 18 In a position, and has the power to use its copy-
righta, to force independent exhibitors ints diseriminestive and
onerous contracts., The language of Justice Stone in the La¥1ha=a case
is persuassively applicable;-
"The meessure is definitely dealgned to protect the weak
againat the strong. The strong have no unlimited constitu-
tional power so to use their strength as to crush the woak."
See glso the Langer case.

The Ast does not unduly restrict plaintiff's exercise of ita
copyright privileges.

4As before noted, numercus past efforts on the part of state
legislatures and natlonal goveramental agencies to end the long strug-
gle between independent exhibiters and producer-distributors came to
naught on the rock of the flstitional coneept of "liberty of con-
tract™, The bitter controversy resulted in piauandinga instituted
July 20, 1958, by the United States mgainst n large mumber of moving
pioture producers and distributors, including plaintiff herein., At
the request of thie Court it was furnished with the origlnal com-
pleint in that proceeding and the smended and supplemental complalint
of November 14, 1940, the latter made to fit the contemplated con-
sent decoree filed 11/20/40. In the origlnaml petition are recited
all the alleged booking evils of the moving picture industry. The
amended petition tomos theso down somewhat. A% pny rate, they are

‘oot ovidence. But consent decrees are compromises and a tacit ad-

mission of wrong-doing by the accused as td at least some of the
24
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charges advanced against such. The fact is that in that decree
Tive of the accused agreed to abstain from scme of the practices
previously indulged in by producer-distributors in foreing con-
tracts upon independent exhibitors which Ethe latter insisted wers
diseriminatory and unjust to them, and which had long been the
subject of dispute., The decree calls for termination of the snles
practice known &3 "blind selling” and drastic modification of the
socalled "blook booking" methods of the defendant compenies. It
still permits block booking of not "more than five features in a
single group.™ It does contain this significant concession:-
"No distributor defendant shall requirs an ex-

hibitor to license short subjects, news reels,

trailers or serials (hereinafter collectively

e Fratursen” MoEie], 28,3, sndiiion of Liden-

quire an exhibitor to license reissues, westarns,

or forelgns es & condition of ligensing other

features.”
Tho decree, of coursme, is binding only on the five who agrsed to
1t. The Minnesota Act is intended, among other things, to give
the proteotion quoted to exhibitors as against all producar-
Atatributora and distributors. This sonsent descree in the Federal
Distriot Court of the United States for the Southern District of
New York has no beering upon Minnesota's power to pass the Act
here under attack. Note &, P.968, Watson vs Buck. Plaintiff
seams disturbed that the Minnesota Act, differing in many matters
from the terms of -the consent deoree, will subject them to oconme
tempt prooeedings in YNew York 1T it abides by the Aot in its Minn-
esota dealings. There is no merit in that contention., There

ao
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exists the strong prosumption that the Aet is constitutional and
valid, and that stands unless and until it is deoclared uncon=-
stltutional by the proper court. Section XXTIT of the consant
decree specifically protests plaintiff on that score:-
"Whenever obligations or prohibitions are imposad
upon the defendants by the laws of any State or by
rules or regulations mede pursuant thereto. with
which the defendants by law must comply, the Court,
upon applicatlon of defendants, or any of them, shall
{from time to time snter orders relleving defenjants
j' from compliance with any requirements of this decres
! in confliet with such lsws, rules or regulations, and
the right of defendants to meke such applications and
to obtain such relief is expressly granted,n®
Johnson vs Ervin (5/6/39), 205 Minn, 84, does contain
statements as to ocontrolling law with which this Court is in sbsoa
lute accord, to-wit:- "The right to follow any of the gommon ap-
plications is an inalienable right. * * * When the power is exerted
to regulate the conduct of & ussful business or ocoupation, the
legislature 19 not the sole Judge of what is & reasonable and juat
rastraint upon the constitutional right of the citizen to pursue
his calling and exercise his own Judgment as to the manner of con-
dusting, but the measures to protect the publio health and secure
the public safety and welfare must have some Telation to these
ends.” The Court held the last sontenoe of the Act in question
(3 Mason's Minn, St. 1938 Supp. 5846-4), which reads:-
"However, the provisions of this section shall not
be construed to authorize any of the persons exempted
to shave or trim the beerd of any nerson for cosmatie
purposes™,
unconstitutionel and void upon the ground that on its faca it was
arbitrary and unreasonable insofar ooly a3 it applied to licensed

bl

53



54

beauty culturists, as it deprives them of the right to pursue their
calling in respect to trimming and dressing women's hair, That
matter came on for hearing upon demurrer, which admits all materigl
Tacts well pleaded, all inferences of fact which may fairly be made
therefrom and all necessary legal inferences which arise from ths
facts pleaded. Harriet State DBank ¥v3 Samels, 164 Minn. 265. That
represents anything but the situationm here. The sase does oot suo-
taln plaintiff's contention that the instant Aot on its face is
patently unconstitutional and the temporary injudetion must be
granted upon that ground. HNor is thers any graeve doubt In the
opinion of this Court es to the constitutionality of the At -

in faect, it is of the opinion that the Act is neither urcreasoneble
arhitrary. nor cepriclous, and iz of the oplinion that the mesns
selected by the Legislature have a regl and substantial relation

tn the object soucht to ha nhtainad,

There is no allegation that defendants or any of them have
instituted criminal proceedings egeinst plaintiff in the interval
between the passsge of the Act and the institution of thess procesd-
ings nor that any of them have threatened to prosecute plaintif?
in connection with any specific olsuse of the several provieiona
of the Act. The most that oppears 1s that defendants stand Teady
to perform the duties under their ocath of office should they mc-
quire knowledge of violations, Restraeinine such offiecisls from
performance of their duties 1g a serious matter. Injunetions mre
not to be granted as a matter of course, even if statutes prescrib-

ing penalties mre unconstitutional. No perzon is immune from
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prosecutlon in good falth, for his alleged criminsl acta.

"The irminence of suich & prosecution even though
alleged to be unsuthorized and hence unlawful is not
alone ground for rellef in equity which axerts 1lta
extraordinary powers only to prevent irraparable
injury te the plaiptiff who seeks its aid. A general
stntement that an officer atands ready to parform his
duty falls far short of such a threat as would warrant
the intervention of sguity. And this is especially
trus when there is a complete absence of any showing
of a definite and expressaed inteat Lo enforce partisular
clauses of a broad, comprehensive and multi-provisioned
statute. For such a genaral statement is not ths sguiv-
alent of a threat that prosecutlons are %o be begun 8o
inmedietely, in such numbers, and in such manner as to
indicate the virtual certainty of that extraordinery
injury which slone justifies equitsble puapension of
proceedings in eriminel courts. The Imminence and im-
medisoy of proposed enforcement, the nature of the
threats actually made and the excepticnal and ir-
repareble injury which complalnants would sustain if
those threats were carried out are among the vital al-
lagations which must be dhown to exist before restraint
of eriminal proceedings is justified.”

"The general rule ls that equity will not interfere
to pravent the enforcsment of a criminal statute ewven
though unconstitutional. * * * To justify sush inter-
fTerence there must be exceptionml eiroumstances end a
elear showing that an injunetion is necessary to afford
adequate protection of constitutional rights., * * *

We have said that it must appear that'the danger of ir-
reparsble loss i@ both great sod lominent, '™

Watson vs Buck (5/26/41), 81 5.Ct.Rep.962;

Splelman Motor Sales Co.vs Dodge, 295 U.5.89; 55 B.Ct.Rep.878;

Morthport Power & Light Co.ve Hertley, 283 U.3.568;51 5.Ct.R.581;

Milton Dairy Co. vs G.H.Ry.Co., 124 « 839

Cobb vs French, 111 kinn, 429.

In the matter before 1t, this Court cannot wvision such ex-
ceptional circumstances and great and immedliate danger of irreparabls
loss to plaintiff as would Jjustify the exercise in squity of the
extraordinary pewer of restraining enforcement of the Aot at this

28
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time. Concededly, defendants as such would mot be injured by
the granting of the injunotion preyed for, but the clasa of
exhibitors the Act intemds to proteot against alleged unfalr
and discriminatory dealing by vroducers and distributors certain-
1y would suffer irreparable injury if the Act is constitutional
and its enforcement held up during the time it takes to get the
ultimate decision on the Act from the court of last rasort.

Under the foregolng, the application of pleintiff for a
temporary injunction should be denied,
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APPENDIX C

In Vitagraph, Inc. v. James Lynch, et al, Judge Pearson declared the Minnesota law
unconstitutional on several grounds. The Vitagraph case (Court File No. 241098)
was one of five civil cases consolidated before Judge Pearson. His ruling, identical
in all respects except for the opening paragraph describing the plaintiff corporation,
was issued in each case on April 14, 1942; the others were brought by Twentieth
Century—Fox Film Corp. (File No. 241144), RKO Radio Pictures, Inc. (File No.
241097); Paramount Pictures, Inc. (File No. 241096); and Lowe’s Inc. (File No.
241145). A copy of the Judgment in the Paramount case follows the court’s ruling.

As noted in the text, in an unusual procedure, the criminal cases against three of the
film companies—Twentieth Century Fox, Paramount and RKO—were consolidated
with the five civil cases before trial by Judge Pearson. This is the caption of a joint
memorandum of law submitted by the lawyers for the film companies in the
combined cases:
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STATE OF MIBNESOTA LDISTRICT COUET
COURTY OF RAMSEY EECOND JUDICIAL DISTRICT

i e S R I T

Vitagraph, Inc,,
& corporation,

Plaintiff
File
~F5— 241098
James F, Lyneh, indi '
s County Attorney of the NPIEGS O GT ANE
of Bamsay, State of Minnesota FCLUBIOEE OF LAW

J. Goff, individuslly and as
Attornsy of the County of Hemnepin,
State of Minnesota, and Thomas J.
Gibbons, individuslly and as Sheriff
of tha énunty of Ramsey, State of
Eionesota,

Defendanta

.‘ﬂ'ﬂ.ﬂ-i—————----u——q-'

The above entitled action, cme of aix eivil actions

all ipvolving the constitutionality of Chapter 460, of the Sea=
slon Lews of the State of Minnesota for the year 1941, and being
Bection 3976-102, Mason's Minnssota Statutes, 1941 Supplsment,
which were tried together pursuant to order of the Court dated

T Gne— 27,1542 pame duly on for trial before the undersigned,
the Hoporabls Albin 5. Pearson, » Judge of said Court, sitting
without & jury, on Jaumary 27, 1942, at Two Ofclock P, K., David
Shearer, Esguire, (Shearer, Byard snd Trogner, of gounsel) of Min-
neapolis, Minnesota, Joseph W, Finley, Baguire, (Bundlie, Kelley
and Finley, of counsel) of Saint Paul, Minnesota, and Harold
Berkowitz, Esquire, of Rew York, Bew York, appearsd as attornsys
for the plaintiff. The Honorasble James F. Lynch and William F.
Desmond, Esquire, of Saint Paul, Minnesota, appsared as attorneys
for dafendants James F. Lynch, Thomas J. Gibbons, and Ed J. Goff.
The Homorable J. 4, 4, Burnquist, Attornmey General, and the Sonor-
eble George B, Sjoselius, Assistant Attorney Cenerel; appeared on
behalf of the State of Minmesota, Sald case having been duly tried,

HO¥ THEREFORE, upon the svidence adduced at said trial

snd upon all the files and procasdings herein, and upon the briefs



end arguments of counsel, sod the Court belng duly advised, malkes
%he followingi

FIADIEGS OF FACT

1, The plaintiff, Vitagragh, Ine., 1s, end st all tises
petarisl in this controversy was; & corporation orgpanized aind sx-
isting under the laws of the Stata of New York, and s citizem of
pald State, and has its prineipal place of buainess at 321 Wast
44th Strest, Hew York, New York, snd ia sdmitted, and lsgally and
duly sptherized, &3 & forelgn corporation; to do businsas In the
State of Himnesots.

Z. Defendant James F. Lynch is the duly elscted, quali-
fisd and acting County Attorney of the County of Ramsuey, State of
Minnesota; defendant Ed J. Ooff is the duly slected, gualified
and acting County Attorney of the County of Heooepin, Btate of
Einnesota; defendant Thomaa J, Gibbons is the duly sleoted, quali-
fied and acting Shariff of the County of Ramsey, Steate of Minne-
sota. Esch of said defendsnts in his officisl capacity 1s charged
with the duty of enforcing the laws of the Btatoe of Hinnesots, io-
eluding the provisions of Chapter L60 of the Sesslon Laws of 1941,
which chapter will harsafter in these findings be referrsd to as
faald Ast."®

3. The terms "sight major companiss®, Yaujor producer-
distributors”, and "producer-distributors® are not defined in said
Aict, nor are tha "eight major companiss®, or "major producer-dis-
tributers® or "produser-distributors® identified im said det. As
used in these findings, the term "producer-distributora® refera
to the companies with whom the record shows thet the sxhibltors
in ¥inpnesots priseipelly do bosiness, including Upited Artiats
Corporation, which 1a not itself setually engaged in production
but whieh distributes for certain well-known producers. The plalo—
tiff is & prodocer—distributor.
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i. Ths motion ploture lodostxy gopsists of thres branch-
as, pamely, produnctics, distribation, and axhibltien. Flaintiff,
st gll times =aterial in this controVersy, bas produced motiom ple=
tures outsids of the State of Mirmeseta and, as & diatributor,As
sngaged in the distribution of peditive prints of motion piotures
to exhibiters throughout the Umited Gtatas, including the State of
Einneseta, for purpases of exhibltion in motion plotures thentrad.
The plaintiff distributes, s=ahg other things, festure motlon ple-
turss (that is, motlom pictures which tell a contioucus story and
sra gensrslly in excess of 5,000 fest in langth) produesed by 1t
mmmwmmmﬂumrnmnﬂmpmlw
duced by others, sometimes :-:m-dtnum.tmm-mmx
purpoEe a3 “gutalde yroducers®. As used in thess fipdings the words
#feature moticn pieture® or "feature ploture® de not include Western
?mnnrimun—ﬂhpumnmnﬂmmﬂrﬂ!wup-
eration of said dgt., Feature moticm ploturss are produced by photo=
graphing scenas upon negative eslluleid film, The cegative film iz
adited, cut, and revized at pladneiffTs studiocs, recorded dislogus
aﬂmﬂ-ﬂut-m-ﬂﬂ%mhwdaMﬂmﬂ,m
ultimately, Crom 5 cospleted negative, The positives used for @x-
hibition are manufsetured.

%, Each of the featurs moticn plotures distribtuted by
the plaintiff unnp:rruhmwmmpnﬂhtlnﬁr ths Umited
States, and the plaintifY owna the cogyright with respect to waah
such fenture motion pleture or has the exclusive Tights thereundér.
Hone of the featurs motien pleturs rilms or eopies thereof distri-
butad by the plaintifl may ba lswfully exhibited publicly by amy
exhiddtor er operator of & motion pleture theatre in sny state of
the Upited States sxoeapt undar 1iganse from the plaintiff.

6. Prior to the effective date of said Aet, plaintiff
carrisd on the distribution of feature potion pictures in the regu-
1ar course of its busimess, within the State of Minmesots and sise—
wkera substantially as followsl

=



A, Through its sales repressotatives the
plaintiff scliclited axhibltors, ususlly at the lat-
ters! ploace of busipess, to enter inte license QgTree—
mants covering feature motion plotures to be exhibited
in the sxhibiters! thestras,

B, The salicitationa, when auccesaful, re-
sulted in applicetions for licenses wiolch, Af spproved
as hereinafter set ocut, bescame licensas under copy—
right to exhiblt verying nuobers of plotures, depend—
ing upon the particolar agreemsnt mode by the plaintiff
and any exhibiltsr. In ceartuln inscances the plaintiff
iicensed to an exhibiter all of the feature motion plo—
tures to be relezsed by plaintiff during em exhibitiom
fonson, which was 3 relaasing perled of dpproximstaly
twelve months, comsepcing in Aaguet or Septembar of
any given celendar yesr. Such a licensc, ocovering all
such Toabture motion plcoturss, did pot ineluds Gpecial
fosture motlon plotures which wers llcensed seperataly
and 2t irregular intervels during a given exhibitlon
sapson. Gpecial festure motlen plctures are feature
motlicn pietures sode at & high cost to the producer.
They ars plcturss with ubosual possibilities and pro-
duce subsisntliel revemue for the distributor ss well
a5 the sxhibitor. Often thay are plctures mads by &
producer who malkes only an pecasional pleture and has
ne regular outlet for diastribotiom. Spoecial festure
motlon plotures wero licenzed irequantly only of'ter
each bad boen complated and 1ts wveide demspstrated.

€. 4 wvery substantial percentage of license
Bgrsemants made betwesn the plaintiff and the exhibitors
in Minnesots snd elsehuere did not cover sil of the fem-
L tu.rt. pi-:'l‘.:.l.‘.l.‘ﬂ.ﬂ. to be rnlunia:l by the plaintiff during aoy

==
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meason, but included only & portion thereof. Such
licenses are known as licenses for "short desala® and
woeres zade for o dafinite mumber of piotures lsas than
gll, 4 definite license fes wos allocated to amch
ploeturs so l1icensed as part of & short deal. The li-
cansgs under = short deal license coversd a part of
Ell of the pleintiff's festure setien pletures, ilrre-
apective of the relssse dote therscf. Eyasples of
such short deel licenses are ast out in Exhibits T9
through 79, both imclusive, whichk are made & part
hersof by references., BSuch short dsal licenses wers
gntarsd into befors, during, mnd after an sxhibitlon
geamon and produced substantlal reveous for the plalin—
tifs,

B: In the coursa of 1ts bosineaa, the plain-
tiff, both insids and outside the State of Mimnesota,
slso antersd into license sgresmsnta known as *Bplit
Dsals™, whereby one exhibitor in & competitive situs—
tion obtainsd & lipenss Tor the exhibitiom of & part of
the feature motion plotures to be releassd during aoy
ssascn, eod o competing exhibitor eobtaioed a lioenas to
axhitit on the same run thoss pictures which ware not
coversd by the licenss to tha firat sxhihitor; undsr such
an arrangepsnt cnly a part of the pletures which the
plaintiff intended to licepse during any season ware 1i-
cenaed to pach sxhibdtor.

E. The plaintiff also licensed its featurs
motion pistures under & type of license knows sa “spok
booking®, which wes the license for exhibition of a speci-
fio pleture on & specific dete, Such spot boolding was a
substantial part of plaintiff's business and produced sub-
stantial revemue for it. Spot booking licensea wers mads
by the plaintiff with exbibitors who bad seascnal license
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sgresments with the pleintiff and alsc with axhibdtors
who had mo such agresments; in the laettar case the apot
booicing liconss arrengement for the exhibition of & spe-
eific ploture was the only lisemse arrangessnt existing
betwsen the plaintiff end the axhibiter, Spot bocking
licenses werdé mades with respeet to feature motion plo-
tures which an exhibitor hed never bhad under license be—
m;mmmmmmumnmw
to pictores which an exhibiter had under licenas and as
to which he wished to maks & repest showing or which he
wished to hold ovar for exhibition days in excess of the
days covered by ths originsl license which he may have
hod for the exhibition of a particulsr fesature motion

- ploture., 4 substantinl mumbar of spet bDoclkings were
made Dy plaintiff in the Btete of Hinnesota and elfe-
whara preceding the affective dats of said dst.

F, Tha pleintiff also =ads 2pot booking li-
goanse agresmonts with sxbibitors to cover certain ple-
tures which ona ecompeting exhibitor hed undsr license
bt hed sliminated from such license pursoant to the pro-
visions thereof or had gsncelled irrespective of the 1i-
censs provisions, The eliminated and cancellsd plotures
wars thus spot booksd to the competitor who had no ses-
sonal licenss agresment with plaimtiff,

O. The plaintiff also oads spet booking li-
cense sgresments with axhibitors to cover cartein fes—
mnﬂamuﬂdnmmﬂﬂﬁtﬂfnpmmﬂ-
ated or cancelled from license agroemsnisj the msubstituted
faature pleturss wers fregquently thoss pot theretofore li-
cansed under any license sgrecment with the exbibitor ip—
wvolvad,
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H, The agreemants betwsen the pLaintifs
and exhibitors covering all feators metlon pleturas
in an antire seascn's ralease of featurs motion ple-
turss ganerally contained provisicns permitiing the
axhibiter to sliminste, without cost to him, certsin
pletures shich the sxhibltor did not wish to exnibll.
The eliminatics privilege granted WAS unllr oot in
sxcess of 108 of the pictures licenasd, amd the pro-
vislons of bhe lioeosse wero generally sasn that &t
the tims the privilege of slimipnstion was azarcised,
the exhibitor must have paid for ths other nine plo—
pures io the particulsr prics group from whioh the
gliminstion was beling made.

1. In addition to the elisination provi-
sios, the unaffilisted o indepandent exhibitors on
oooasion cancalled certain featurs motlom plotures
4n viclation of the terms of thedr licauses with the
pleintiff by refosing to pxbibit sud pay fer sush pis—
tures. Occasicpally such cancellatiom was sobisaved
mm:muﬁu-m-:uwhmt', woareby the
phinﬂf,umﬂ.ﬂlmtwthlmmmﬂln-
1icanss agresment covering s oes saasca's featurs =otion
pietures, permitted the exhibitor o cancel ont unshown
plotures from the previous 3sason.

: Itm;mlpnﬂum;umﬂ'ﬂuﬁ
or indepandsnt sxhibdtors to elizminete or to cancel fea—
ture plotures snd thersafter reacguire the right to ez—
nipit such pleturss by the peyment of remtal less than
thot stipolated in the eriginsl licenss covering such
pilotures, This practice is known in the industry as &
Ehgy—back®. The sane result was slso often aghieved by &
threat of cancellstion or sliminaticn, as & rasult of
which rentals wars reduced,

7=
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ing all faaturs mmuluhrﬂmﬂmmﬂm
hibdticn season, such license stated the gstimated
mmber of pictures and set forth the mmber of pleotures
which were to be allocated to sach of ths wArious price
‘glssses in the cantract. Shen & feeture motlon plo-—
ture wes rolessed for exnlbitlon, it was alloosted by
the plaintiff to ome of the price glasaed, according

. to the provisions of the license agrescant.

m. Prior to the sffective date of said Act, the busi-
ness of all motion pleture distribtutors (inaluding all those re-
ferred to o3 prqﬂuuu-rdl.:tuibutnn:l within the State of Ij.mmh
and slsewhere was conducted 1o broad patiine ipn the S&ms SADNET
&5 above found with respsct to plaintiff, sxcept that one distri-
tutor, Uplted Artists Corporation, which acts salely &s & distri-
buter for various producers of one or moOre festurs motiom plotures,
licensed unfler separate licenss rgreemant the pioture of plctures
of sach of its several produgers, stipulated in ench license Sgres-
ment thet oach feature motion picture licensed tharsby should be
considered iicensed under & separata agreement, and 21d not provide
in iis license agreements for the elimination by the exhibiter of
any plotuors or plotures.

8. Prior to the sffective date of said Act, & substaD~
tial part of the ploinsiff's business consisted of llcensing split
deals as sbove dafined, and such split deals wors made by plalntlff
in the Etate of Minnesota. There was pothing peculiar in the Stats
of Minnesota which, prior to the eoactment of said Act, prevented
the plaintiff from entering inte split desl Licenses with sxhibitors,
and plaintiff, except for said het, intended to contirme making such
split deals therein, It was the general practices in the motlon plotare
ipdustry to saks split denl licomses, and ons Other fistributor nads
such license arrangesents within the State of Minpnesota prior to the
affective date of mald Act.
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Ss The pumber of positive prints of featurs motlem plo=
tures availobls for exhibition in theatrss 15 oeéassarily lisditsd
ap that sech print cust serve batween 30 and 40 theatres. In ar-
ranging the sequancs for the utilization of the liwited mumber
of prints by the large oumber of thoatres,; the motlon pleturs in-
dustry employs & systam of runs and clearance: The time when &
particnlsr licensed exbibitor in o community 13 peraitted to slew
E picture is ealled the "run®, snd ths interval of time during
which the distriteicor agress thet the picture shall pot again be
axhibited 1p the community iz called the "olearance”, The thestre
or thestres heving & ploturs weder license for its first showing
in & given community have the "first run®™ of thet pleture. Those
having the next right thereto under license, usuelly after & perisd
of clearance, bhave the "segond run® of that pletore, and in large
cosmunities there will follow other "subssguent rums®. An exhibitor

end 8 distriboter, in negetisting for the licapnses of featurs motion

pleturcs, pegotiste for & run and & clearanes of a specified pum-—
ber of days over the axhibitor or exhibitors who may obtain by li-
censs the naxt run, ond &b agrecoent covering run and clearance

is ingorporated in the licemse agreement. This practice i3 ope of
long stapdipg ard has proved beneficisl to the publiec, the azhibi-
tor, and the distributor. Thers &re many situetions in the Stata
of Mimmescota in which exhibitars, so located that thay balieva
themselves in competition with sach other, will refuse to show pio-
tures which ons or the other of them has alresdy shown. In such &
situstlon, for exmsple, i the plaintiff should license &ll of ita
featurs motion plotures to be relsased during & ssason to Exhibdtor
"A¥ gn & first run, Exkibitor PEF; sho belleves hicaelf competing
with "A®, would refuse to license any of the plaintiff's feature
motlon pletures far that seascn on & sscond or subseguent rEn—
that is to say, Exhibitor "B" would refuse to shor any of plain—
Tiff's plotures after Exhibdtor "A". Prior to the effective date
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of Eaid Aoty fastuse picturas elixbested or asnéelled by Ezhibitoer
®i" ponld be, and in fact wers, licensed by way of spot beokings
toc Exhibitor ¥BF.

10, 411 featore metion pleotuares which are distributed
17 YWipnssote and alseshere by the producer—distribetors, ineluding
the plaintiff, are produced with the most meticulous care and with
proper regard to food toste, wOFBLE, end propristy. Each af sush
foature motion ploturess gosts the produser & substaptial sum YRIY-
ing from sbout $300,000 to ssvaral million dollers, Hooo of the
festure motlon pietures distributed by plaintiff smd the producer-
distributors 1s relaased to sxzhibitors for axhibition until after
consultation with asscolntions conslsting of parsons interested in
m;mlwmmnummﬂmmm;mnﬂwmmm-
tiom Code Administratien®. This Adninistration is sponscred by so
gasosiotion of ootion pioture producers and distributora, and iis
approval is net given to any festure motion pilctare unless 1t com—
pmaummmmmm,mmnumu.tm? in this ceas,
and iz =made & part of these findings by reforsnce. At all tises
herain meterial, the servica of the Produotion Code Administretienm
has been repdered to all producers, whether members thersof or nct,
and the sole objest of that sdministration has been to safoguard
the good tactes, morals, snd propriety af motlion pleture entartalns
mant.

11, MNelther ﬂupll!:ihurmru.rnhhﬂprmm—ﬂ'*
tributor of motien piotures bas licensed for exhibdtdon in the
Btats of Minmesots festure motion pietures which have bean offen-
give oo moral, ril.:i.ﬂml, or recial grounds, or undesirable and
harsful to the publlc.

12, The "independeant® exhibltors within the Etata of
¥innesots, who are defimed by the Act 22 theatre owners mot af-—
f11icted with produger—distributors, have never been unable to
gapesl featurs motion pletures offsnsive ob moral , raligicus, oF
racial srounds, <nd undesirible and haraful to the publdc.
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13, Fo independent exhibiter of other exbibitor with—
tn the State of Minnesota has sought but Deem unable to caucel a
fasture motlon pleturs wiich he desmed offensive on moral, roligi-
ous, or racisl grounds, and undesiruble and harmful to the publis.

14, MNedither the plaintiff nexr amy other  produser-dls—
tributor imposed srbitrary terms and conditions upon indepepdent
exnibitors In the Btate of Minnssote, por did the plainptiff or
any othar produser-distributer lmpose upon such axhibitors copdi-
nmmnmmfmuduumwummumﬂu
prevented the exhibitors from respopding to community and loeal
public infloences and praferences Wwith respect to the selaction
of de#irable featurs motion plctures.

15, Meither the plaintiff nor any of the producsr—dis—
tributors, within the Gtate of Minnesots, By way of licansa agres—
pants or in Rctual practice, discriminated 1o any way agsicet 1o~
dependent exhibitors io favor af affiliated axhibitors lo connee—
tion with the licensing of festure motlon plotures, the selection
af festurs moticn pictures, the eliminatiom of fezture motion plo—
tures from ligcenses, or the cengellsation of festure motion pleturas.
in ectual practice, the indepepdent axhlbitars obtained proportion—
ately more eliminotions and cancellaticms [ree of chargs than did
the affilisted axhibltors.

16, A4s to motion ploturs relessed since August 31, 1941,
the plaintifl apnd four other producer—distributors, whe wers pertles
to a Decree mads and entered om the 20th day of Novanber, 140, in
the Diatriet Court of the United States for the Southern Distrlet
of Hew Tork (which Dscres ia Sxhibit 17 in this cese snd 1ia made a
part af these findings by refersnce) in en action brought by tha
Duited Ggates of imerice ageinst seid distributors snd others, have
cenducted their business of distributing feature motion pleturea in
all parts of the United States except the dtate of Hinnesota, pur=
susat to the provisions of said Becrse; that 13 to sey, they have
trads-shown to the trede edch festurs motion ploturs distributed
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by them prior to the tims of its offer te' the sxhibiters for Tisams—
ing. Furthermors, the plaintiff and said other distributors havs
not licensed pictures in blooks of more than five plctures under
#ach license and bave not copditioned the licensing of onme blacik
of featurs ploturss op the lisansing of snother blosk or blosks,
The plointiff ené said other distrilutors heve, from time to tine,
licensed lass than five fsature motion pileturas in oms block, mmd
they have contimaed to lisenss plotures under said Desres singly
Ty way of spot bookings amd by way of licensing specials,

17, There has sot been in the moticn pleture induatey
4 long-established trede practise of licensing feature motlon pleo-—
tares azcluslvely in oos bleck covering, in ome licanse, overy plo—
ture which & distributor «ill distribute or license during an en—
mﬁ. axhitrition msason.

12, The licensing of featurs motlon plotures exclusive—
ly in ope block covering, in one licenss, svery ploturs which a
distributor will distribute or licemse during sn sotire sxhibiticn
Edagon, has oot been, and is not now, essemtial to the bedt loter—
sats of the producer-distributors, exhibitors, and the publie.

1%, Thers has been, and 13, sctive snd vigorous comps—
tition between all and sach of the produssr-distribators in all
phasss of the business of producting snd distributing moticn pie—

‘tures carried on by each sugh produssr snd distributor in the Btate

of Minmesots and elsesbere. Flaintiff has condusted its business

of producing motion pictures, spd of licensing and distribating mo-

tion picturss in the State of Ninoesots, on its own aseount, through
its own business organizstion, acxd separately from, and lodepandent—
1y of, all other producer-distributors of moticm plotures.

20, HNope of the produser-dlstributors cwnd a theairs or
owhs &n interest in & corporation or business which owps, pontrols

or oparztes o theatre within the State of ¥inmesota except that
Papamount Pictures Inc. owans & contralling stock intersst in Mirms-
sots Apisement Company which Gsns oF operates spproximately 55

-
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theatres cut of & total of 500 epen theatres in the State of Min-

aesots, apd thet FED Eadio Pietures, Inc., bas an interest ib two
of ssid 55 theatres.

#l. There are within the State of ldnnesots many unaf—
filisted or indepondent eiveuitz of thestres, sach of which air-
cult embraces & pucher of theatres under common cupershlp end oon-
trol, but wholly unaffilinted mith ooy producer-distributar,

2%, The sxhibdtion of motion pleturea within the State
af Mimmsssta is not mopopolized im any way by thaatres direstly or
indirectly affiliated with producar—-diatribators.

23. Festure sction pictures are distributed in the State
of linnesotz by &t Ieazt eleven distributors. Eath of the produger—
distributors distributos between approximstely 40 amd 50 feaiura
motion pletures during esch exhibitiom sesson; except United Articts
Corporation which distributes between eppreoximately 15 and 24 such
pleteres during sach sxhibition seassn., Mo sslsctlon of eny eight
magh preducer—distributors distributes substaptially all of the fea-
ture rotion plcturas exhibited in the Etate of Einnescisa.

4. The indepandent oxhibitor 1s pot reguired, io tha or-
dinary comduet of his busineas, ¢ licsnse featurs sotlon pleturea
from substentislly all the producer—distributors. The numbesr of fea-
turs motien plotores required by any exbibitor depends upem the nuse-
ber of changes of program whick it 18 bhis polioy to maks Sech wesk
&t his theotre, uithin the Stats of ¥inoesots 1t 15 very generally
the sxhibitor's policy to make po more than three changes of program
per week, There are Teleased for distributiop in the United States
between 500 end 5600 featurs motion pictures apmuelly which Dumber
far sxcesds the reguiremsnt of sny one theatrs in Mipnsszota.

25, BSaid set, in so far as it is sttscked in thia pro—
casding, dows mot, &nd iz nat, designed to legislate lor, and Desrs
po reascrnable relation to, the public heslth, safety, morals, or
gereral welfara, and does not, and is not, deaigned to regulate
or Forbid monopoly in the motienm ploture industry within the State
of ¥innesota in production, distribetion, and exhibltlon.
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6. mmmmmﬂnﬂhtmn‘uﬂ,
and the pecessary operstion thersof, the manner in which the busi-
bess of distributing motion pietures has been heretafore cerried
on, and other pertinent facts disclosed by this record conclusive-
iy emstablish that no public purpose 1s served by seild Aet, ot that
said Aet is based om the theory of confarring upon the axhibitors
8s @ class private benefits st the expense of the distributors end
ult!.ﬂtnu; the publia,

27. B8aid Act was drafted at the imstance of an assoeis-
tlopn of exbibdtors and aponsored by that asscciatior in the Lagis-
lature of the Etate of Einnesots. The sEma azmocistiom, in an ef-—
fort to parsusde the producer-distributors to place themselves in
npmmmﬂummnammumummmh passed a
reaplaotion which is Exhibit 184 in this case and 1s meds & part
berecf by refsrence.

23. The necessary operation and effect of said Aot, in
#o far as it is here attacked, is to confer upon the sxhibitors
the right to obtain the property of the distributors upon TErss
4nd conditions edvantsgecus to the exhibitors and disadvantsgeous
to the distribotors, This is accomplished by said A_t, smong other
ways, by giving to the exhibitor the right to exhibit sll festurs
mtmmmammhmu:m-mmnm-wpm
ture to the exhibitor; by eanferring upen the exhibitor the right
to cancel the license with respset to 208 of the pictures so com—
tracted for pursuant to the tercs of sald Aet without compensating
the distributer therebr; by preventing the distributor from re—
licensing in meompetitive situstion featurs moticn pletures so
cancalled by amy exhibitor) by snabling the exhibitor, under the
threct of cancellstion, to reducs the license sontract prioe of
feature wotion pictures becauss of the distributorfs imability
mmmmcmm;mum; by enabling the ax-
hibitor to obtein from the distributor featurs motion piletures
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baretofore designated as "specicls® at apn Insdequate price befora
tha worth of such spescisls has besn actuslly demonstrated; by pre—
vanting the distributor from licemsing poart of ita season's prod-
unt of feators motion plotures To oos exbhiblitor and pavrt to an-
other in the form of & split desl; and by grohibiting the distri-
bator from licensing pletures singly by way of spot bookinga or
otharsisa.

2%, The sscezsary opsration and affect of the provi-
sions of sald Agt here attacked 1s to teke from the plaintiff amnd
the other distributors of featurs motiop pletures velumable ipter-
#ats snd proparty rights and confer them upon the exhibitors.

30, 'Ihe pecessary operaticn and effect of the provi-
sions of said det bers sttscked is detrimsntnl to the public in
that elther a decrease in the guality of fecture metion pictures
oifered for exhibition or an locresss in the price thereaf, will
result therefroa.

31l. Ihe pecessary operation and effect of the provi-
glons of sald Act hers attocked is alap detrimental to tho pub-
liec in that by reasopn of the prohibition of apot bookinga, split
deals, short deals, and the separats licensing of spscials, the
pubiiec is, and will be, deprived of the opportunity to ses fea-
ture wotlon pictures otharvise swveilabls to it.

3Z. 7The pecassary opsraticn and affect af the provi-
Elons of said iot hBere attackzed la further datrimentsl to the pub—
lic interest in that monopoly by a strooger exhibiter in apy com-
petitlve situation 1s fostered by the legislation io so fer as 1t
ecufors upon such exhibitor the privilege of capeselling 208 of 211
plotures licenssd free of charge and prevents the ralicensing of
such gleturess ao cancellsd to 4 SOADETLILOT. )

_ 33, &Seid Aet and the neoeassTy oparatlon and effeat of
its provisions is to Goprive the plaismtiff apd the distriboters ef
property, cepriciously znd erbitrarily, for the private benefit of



the exhibitors,

34, The exhibitor, in sslecting the featurs motdon
| sisturss shich will bs exhibited iz his theatrs, does mot put
aside pecuniary considerations in the ipterssts of the public
wolfars and morals, Said Act establishes mo standerds of tasts
or morals to guide the sxhibitor in the exercise of the right
grantsd to him by said ket to cancel 208 of the plotures licensed
te him, apd, sccordingly, said ket establishes no standards of
taste or morsls to guids the exhibitor in the selection of fea—
ture motion pletures to be exhibited in his theatrs. Gaid Aot
doas mot prevent the mxhibitor from cancalling feature mction
pletures socially desirable and proper, ond said Aot does not
spohibit the exhibiter from exhibiting featurs motion picture
filns which mey be considered as soeislly undssirable.

35, The provisions of said Act here attacked, confer-
ring uper the exhibitors the pover to determine which feature mo-
tion pletures shall, and which shall not, be exhibited within the
Etate of Kinmesota, ers contrary to the public interest.

36, The plaintiff and each of the producer—-distributors
is & forelgn corporation organized in & stote outside the State of
_Mipmesote., Each has ita principal business offlce outsids the
State of Minnescts. The preductior depertments of each of the
sroducer-distribaters is centered in the Gtate of Californis, al-
though much production is carried om outside of that Atats. Fea—
ture meticn plotures Ere not made within the State of Miznsspts.
The positive prints of featurs motlon plotures which are distri-
buted in Einpesots are mades in laboratories cutside of the Stata
of Winmesota, lecsted either im the vicinity of Hew York, New York,
or Los Aogeles, California.

37, The plaintiff and each producer-distributer sain-
tains its own sxchange or offiece for the distrilution of metien
pleture prints in the City of Einneapolis, and these axchanges
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sarve roughly an ares cosposed of territory in Simaéseta, NoTth
Dakots, northmestern Wisconsin, and, with the exeaption of one
cempany, the Btate of Scuth Dekeota. Thia area is referred to as
the Mimneagolis exchange territory. Certain laclated towns in
mmmmuammmumwmu
peapolis eXchAnFos.

38, The plaintiff's salesmen and the salasmen of sach
of tha other producer-distributers travel throughout the Nionea-
golis exchange territory, irrsspective of state lines. &uch sales—
ren solicit sxrhibitors to maks mpplications for license AETeaments,
pbat po such lloense agresment 13 ever consummated until approval
thersaf has been made in the Home Office of the plaintiff, cutside
the State of Minmesota, and in the csas of the otuer distributors,
in their respective Home Officas outslde the State of Mipnssota.

39. All prints fer the exhibitiom of metlon pictures
sithin the Stats of Minpesota are sent into tha State from the
leboratories of each pespeetive distributor, and sush positive
prints, when they have sarved their purposs, Ar3 returped for sal-
vaging to such laboratoried. Bach of the prinots is routed for ex—
hibition to thedtres throughout the Hinnespolis exchange tarritary
snd moves gontimiously betwesn thestres in the Gtates of Einnesote,
North Dakote, Booth Dakots, snd Wiscomsin. Frequently prints as—
signed to the Minneapolis exchange are lpened to other exchanges
in other parts of the Country, and prints are borrowad from= auch
amrummwmmpﬂi-mlrumuw
and elsewhers in the sxchange territery. The nusber af prints
shipped and transported acroas state lines from and to the pleln-
tiffls Eimneapolis mhmyhm-mmmwmm
af licenss agresmants satered ilnto with the exhibitors in the texr—
ritory served by that axcbangs.

40, Bach producer-distributor maintalns its own axchange

1=




has 1ts own mansgers, Lts own salesmen aod OAHAT pAFNOmmel,” whol~
ly séparste and apart from any other distributor.

~ 4l. Each of the producer—distributers distribotes ple-
tures upon 8 nitlopal basis, and sach has exchenge: throughout the
United Btates. ;

42. The business of distributing motion pleoturss is ope
which 1z carried on upan & pationel besis ond is national ln scope
‘and operation.

43. The plaintiff intends, and will be required, as scon
a8 the leglsiation here attacked is finally declared invelid, to
conduct 1ts business of licensing featurs motion pictures within
the State of Minnasote in compliance with the terms and provisions
of the Consent Decree made and entered in the United Btates District
Court for the Scuthern District of New York (Exhibit 17 herein).
Plaintiff intends, a5 soon as the present legislation is finally
declarsd invalld, to contimue to license feature motian pictures
to exhibitors within the State of Misnesots by negotiating with
wach of its prospyctive licenmsees with respect to the number of
motlon pictures to be licensed, the pomber, if &ny, shich may ba
aliminsted or fot selscted under the License @groement, and to
license to cthers sotion pletures which have been o climinated or
not selectod or cancelled. Plaintiff slso intonds, as soon as the
legislation here attacied ia finelly declared igvalid, to licenss
speclaly, to moke spot booking licenas mgresments, and, if dessed
desirable, So make split desls with exhibitors in the Stata of
Hinnesots.

44. Prior to the commencement of this action, the plain-
t4ff had carried om its business of licenaing festure motion ple-
tures in the State of Mipnesste in vislotion of the legisiation
here attacksd, and the plaintiff ves potified by the defendanta
that they were in posasasion of informstion that plaintiff had wi-
oleted, ond was wielating, the provisions of the legislation hare
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sttacked, Ihe defendants have threatensd, mpd are threatsming,
the plaintiff with ilsmediate prosscution for past, present, and
futurs violstions of ssid legislation, and have motified plain—
Tiff that they will promptly seek indictments or take othar steps
to prossoute the plaintiff, its directars, offloers, agents, or
smployes, under the provisions of the legislation bore attacked,
The dafendant Cibbons has motified the plaintiff that he has
threatened, and 15 threatening, toc enfores the proviszions of sald
dct hare attacked against the plaintiff end that he w11l 2t omoe
zake arresta of all persons who have violated, are vicleting, or
will viclate tha provislioos of said Act, ingluding the plaintiff,
its directors, officers, agents, aoid employes, and that he will
dg all other acts necessary to the enforcement of saild Aot regquirad
of , or permitted to, him es Bheriff of Eamsey County.

45, GEipce the commencament of this action and duricg the
Bonth of Coctober, 1941, three separats complaints ware filed by
Harcld P. Bt. Martin, & depoty of tbe defendant Gibbons, in the
dunigipal Court of the Clty of Saint Paul, County of Bamsey, State
of ¥innesota, and three separate inforsations were filsd by the de-
fepdant Jamas F. Lynch in this Court, both charging thet sach of
Paramount Pictures Tpc., Twentieth Cantury Fox Film Corporatienm,
and HED Redie Pictures; Ioc., all of whom ars producer-distribators
of motion pictures and sach of whom 18 & plain®iff in one of the
six eivil sctions hereinsbove referred to, on specified dates during
the mopth of Octobar, 1941, within the limits of the County of Eam-
say, GStats of Himpesota, did wrongfully, unlewfully, and willfolly
license to exhibitors pamsd in seid complaints and informstions &
block of five motion pleotures in thet each of them offered & licenss
agresmant or contrect for said block of five platures in viclation
of Beetion 3976~102, Mason's Mimnesots Statutes, 1941 Supplement,
(said Aet), in thet esch of them did pot include all the feature
motion ploture filma shich it will licenss during the sxhibition
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Season of 194142 dnd d4d pot ‘inciuds the exmceliniieon agreswemt - |
grovided for in said Sectien 3976-102, peragraph (b), providing

for & minimum cancellstion of 20§ of tha Total number of plotures
offared, all of whian it is charged in said complaints and informa—
m:lumuﬂitnthinummtnrmhumuhuEprm
huiﬂamplﬂnﬁth&mpmmrﬂ thet sald producsr—dis—
tributors be arrested and deslt with mceording to law, Fursuant
to such prayers for relief, sais producer—dlstributors were bound
over to the District Court of the State of Minnesotas, Upen ssid
informations said preducer-distributors wers urralgned in said
“Mstrict Court ond upon their pleas of "not gullty® have been duly
trigd befora a Judge thereof, and each of them, gisnltanesously with
the decision herein, was discharged and found mot guilty Ly reascn
of the invalidity of said dct.

46. Eince the commencement of this actlon, plaintiff has
applied to the District Court af the Upited Stoates for the Southern
Digtriot of Hew York for an order in aceordance with the proviszlons
of Peragraph XXITI of said Cossent Decree (Exhibit 17 herein), Upan
& hearing doly bad upen plaintiffTs application, in the form of Ex-
nibit 187 herein, which is heraby made & part hereof by referenca,
sn ordsr vas duly mads and entered by the said United States District
Court on the lith day of Hovesber, 1941, granting certain lioited
relisf in the menper showh in sn order which 1z Exhibit €4 1n this
sction, and shich is made & part heresl by relerance.

4T, The penalties provided b¥ sald det for viclatiom of
1hprmi|1ummmurmlndmﬂ.rummdﬂ1tmutl—
cal, isprovident, and dangercus to the property and rights of plain-
£Aff to bave ordinary reccurse to the courts to test the valldity
of said legislatiop in s sultiplicity of criminel or edvil procesd-
ings. ‘the provisions of said let applying the criminal penaltliss
thereof to plaintiff's directors, officers, a2nd smployes creats ano
izmadiste dsnger to such parsoms in carryinpg on the tusiness of

~20=



78

plaintiff in viclation of the provisiens of said Aét umtsl its
unconstitutional ity has bean mdjudissted, By reason of sushk
thrests to such persons, plaintiff's business will be disropied
and plaintiff will be, and is being, deprived of 1ts bosioeas.

48, There iz in this case an actual controversy be-—
twsen the plaintiff and the defendants invelving eivil and pro-
party rights with reapesct to the walidity and constliituntionallty
of portions of Chapter 460 of the Eession Laws of 1541 of the State
of Winnasota.

49. Plaintiff ia = party having an intarsst in a decls—
ratlon of the invalidity and unconstitutionality of the said Aot

50. The Honaorable J. 4. A. Burngulst, Attormey Cameral
of the State of ¥innesota, hes bhad doe ootioe of all procssdings
ip this matisr, has been sarved with a copy of all procesdings por-
suant to Seotiom 9455=-11, Hsson's Einmesota Statutes for 1927,

1940 bupplement, hes appesred herein, and hes beon beazd.

51, By reason of the matters hereinabove et out, plain-
tiff has suffered, apd is now suffering, ilrreparabis injury. Oo-
leas reliaved by permenent injunotion restraining thes snforcement
of said Act against the plaintiff, the business snd property rights

cof plaintiff in the licensing and distributing of lexture astiom

piotures In the State of Hipmesota will contimis to bs irreparably
injurad.
f2. FPleiptiff has no sdeguete remsdy at law.

21



CONCLUSIONS OF LAR

1. This Court hes jurisdiction of the partiss to, Aad
the subject metter of, this astiom and im ampowerad to grent in—
mnctive ralief herwin snd alzc relief under the Uoifors Declara-
tory Judgments Act.

2, This case invelvas eo actual controversy betwssn the
plaintiff snd defendants, end TH1E l'-nu.r'n hms Jurisdictics thersof
ender Ssctions 9455-1 to 9455-16, inclusive, of lason's Minnesota
Ststutes, 1927, 1940 Supplemsnt. '

3, Seoction 2, and Sectiops 1, 4, 5, and 7, in so far as
they heve any besring upen, or reletion to, Section 2 of Chapter
460 of the Sension Laws of 1941 of the State of Einnesotm, ars, and
hereby are dsclared to be, invalid, void, and repugeent to the pro-
vislons of the Conntitution of ths State of Minnssota, and of no
foroe or affeet.

L. Ssid porticns of sald Act bave had, apd will have,
‘the effect of deprivisg plaintiff of its business, property, and
of yzluntla comtrset end property rights, and of 1ts right to con-
tract fresly, all without due process of law, in violation of Bsc—
tion 7, Article I of the Comstitution of the Stats of Minnesota.

£, Eeid portions of ssid Aet do pot beer any real or
substantiel relation to public health, pafety, or morals, or to
wumwaﬂm;mﬂmﬂhiﬂm.hmtmliﬂg
or aid in the accomplishment of, sny purpose within the police power
af the State, and zre beyond the powers of the State Legialaturs to
enmct.

6. Bald portions of maid Aot are harah and arBlLTaTy,
have no ressenabls basis, sod impose arbitrary, unrssscnsbls, um-
ecsssary, &od eapricious restrictions upon the plaintiff and upen
the ponduct of ita business.

7. Szid portions of said Mgt constitute spacial and
class lagialstion repugnant to Sectiom 33 of Article IV of the

Constitucion of the Otete of Minnspota,
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8., Baid portions of said Act deny to the plaimtiff
the equal protection of the laws and are accordingly repugnant
to Section 2 of drticls I of the Comstitution of the Btate af
Ninnesota.

9. Baid portions of said Aot, in that they contain
vegue and indefinits lanfuage and do not define specifically
or competenily the erininsl offenses purportsd to be crantod
by said Aet, deprive the plaintiff of rights gusranteed to 1t
urder Ssction T of drtlele I of the Constitution of the State
of Einnesota, whish provides that no persen shell be held o
enswer for & eriminal offepse without dus process of law, and
that no person shall be deprived of 1ifs, liberty, or property
without due process of law, and of the rights guarsnteesd to him
upder Section 6 of Article I of the Cosstitution of the Stats
... Bf Binoesota, which provides that in &1l eriminsl prosecutions
the sccused zhall have the right to be informed of the neture
apd cause of ths accusation against him.

18, 6aid portions of said Aet purport to delegate
to private parsons designatsd therein sz exbibitors the exer—
cise of powers vested solely in the Legislature of the State
of Minrssots under its constitution,

ils Gald portioos of spld &O0C BETHE, ENd DEredy AL
declared to be, fnvalild, wold, epd repugnant to the provisisns
of the Conatitution of the United States, and of mo force or af-—
fact.

1Z. Gaid portions of ssid Aot have bad, sand will have,
the offect of depriving plaintiff of its business, property, and
of valusble contract and property rights, and of its right to
contract frealy, a1l without due process of law, in wiciation of
that clause of Sectlon L of drticle XIV of the Adsandmants to the
Constitution of the United States which provides that no state
ghall deprive any person of property without due process of law.



13. Said portions of said Act deny to the plaintiff
mmulpmtﬂumarﬁ-miunﬂmmuﬂmﬂrnmt
uh;ﬂmldhﬂaltmdmwhmﬂnnlﬂw
tj.;nnrth-ﬂhitaﬂﬂum.

1is .ﬂuﬁpnrunmurnmht,mﬂmtthﬂumtlm
mﬂiﬂﬁﬂhmplﬂhmm:ﬂumm
or properly the criminoa] cffenses purported to be created by
uidlnt.ﬂl:lriﬂthaplmﬂffnfrmhmuﬂhuuﬂ-r
Seotion T of Article XIV of the imendmants %o the Constitution
of the United Btates, which provides that no Btate shall deprive
agy person of lifs, libarty, or proparty without due procesa of
law.

15 Euﬂ.pnrtlnnlutnmntd.-prinmphinuﬂ
um:m:mmmmiummummum-rmu-
Canstitution of the United States and the Btatutes ol the United
Btates anactsd porsuant tharsto securing to the plaintifl the
righta thereby provided ip copyrighted motion picture [llms.

16, mpnmumutmtmnmh,m
sald kot interferes with apd imposes an undus burden upon, commsTrce
among the seversl states, in violatlon of the provisions of Baction
& of Article I of the Constitutlon of the Unlited Gtates.

17. h:lﬂ.p-nruunnurthtnidht,inmtﬁ:unmt
to regulate the business of distributing motlon picturas in inter—
state commerce in & manner which 1s in conflict with, and repugnant
ta..hwnﬂnm:nrhuumlmmntﬂmmm,m
hmﬂﬂ-mum:m{uuHHthi}mm
mmmwmcm-ufth-mudﬂummﬂniumﬂ-
tuuumlpnwmnpﬂnmmnmmmmlluuldﬂ:
Urnited States, are invalid, vold, and of po force and eoffect.
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18. Plaintiff has suffered, is suffering, and will
contimme to suffer, irreperible injury for which it has no rem-
gy &t law, and 1a qﬂﬂﬂmmumﬂmanm
in its complaint snjeining and restraining ths defendants, apd
each of them, axd their successors in office, from enlercing
ssid portioms of said Act.

LET JUDOUENT BE ZNTERED ACCORDINGLY.

BY THE COURT

Dated Or—tia: 1942, ’ R’_;:,,,_:'—"

Clias Yo Coamnnan
JODGE




STATL OF HINNCSOTA DIBTAICT COURT
AOUNTY OF RANSEY SEQOND JUDICIAL DISTRIAT

Twentieth Oentury Fox Flla Corpor-
gtlon, = corzoretlon,
Melntlfr,

Jemes F. Lynen, individually and
pe County tttorney of the County JUGHEMNT
of Fpzpey, State of Minnesota,
td J. Coff, incéividuslly and as
founty Attornsy of the Jounty of
Hengszln, state of UlANesdtE, and
Thomss J. Tibvbons, individually and
s8 Sherift of the County of Ramasey,
gtcte of Winnesote,
pefendanta.

Tolz cause .L'I.I.TI.II:E been regularly upon the general
ewm prlender of tnis Oourt, came on for trisl before tne
sourt, sithout & jury, on the 27th day of January, 19423 and
ihe Court, heving neard tne evldencs, and Lhe arguments of
gounsel, and belng fully advised in tue premlses, on the lith
day of April, 1942, made and flled its Flnaings of Fact, Con-
eclusione of Law, ana Order for Judgseent berein.

NOW THEREFORE, pursuant to ssid order, and on

aotion of David Shesrer and Joseph 7. Flnley, gttorneys for plaln-

tiff, IT 15 HEREBY ORDERED, ADJUDGED, AND DECREED:
I!
Thet under the Unifora Declaratory Judgments Act

af tihe State of ¥innesota, Sectlons 9455-1 to g9455-18 of Kason's

innesota 3totutes for the year 1937 (1940 supolement), Section

5 gnd Seetlons 1, 4, 5, and 7, in so far as they have any bear-

inz upon, or relstion to, Sectlon 2, of Chapter 450 of the assslon
aws of 1941 of the State of Mimnesota, entitled, “A Bill for an

zot Relating to the Distribution of “otlon Ficture Filma, Fro-

viding Terms and Conditions of Licensing the Same, snd Providing
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Perelties for Viclstlon of this Act*®, are invalid, wold, and
repugnant to the provisions of the Constlitutlon of the State
of ¥inpnesote snd of the Constitution of the United States and
are of oo foree or effect.

II.

That sald portlons of sald Chapter 460 of the
Segaicn Lawe of 1941 of the State of ¥innesota are lnvalld,
vold, snd repugnent to the provisions of the Constitutiom of the
gtate of Yinnescota, and of the Comstitutlion of the United States,
and are of no foree or effept.

III.

That a writ of injunotion issus forthwith cosmand-
ing thet defendsnts, and eash of them, and thelr successors in
office, and all persons seting, or slalming to act, undsr thelr
suthority, directlion, or eentrol, parpetually refraln froam en-
£oreing or exeeuting against plalntiff and its directors, af Ti-
cerg, 2nd agents, Sectlon 2, and Ssctions l, 4, 5 and 7, 1in 80
far s toey have any bearing upen, or relation to, Sesctlon 2 of
gald Jhepter 460 of the Session Laws of 194l of the State of
rinnesots, and from threatening to enforce, and from represent-
ing thet seid defendants, or any of them, or thelr successors in
office, or any persons actlog or clsiming to pot undesr their
Flrection or control, will enforce seld portions of sald Ast,
and from publishing or declaring that sald portions of sald Act
are wvelld, constitutionsl, enforgesble, or that they will be

anforaesd.
Dated: EY THE QOURT
LY. FTZGERALD
Clerk of Dlstrict dourt
LPFROVED:

Gl 5. /'?tmwfa

Judge of District Court
Dated July _fe , 194z2.




Posted MLHP: January 1, 2014;

expanded January 13, 2014.
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